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STATEMENT OF QUESTIONS PRESENTED 

The issue ultimately to be decided in this cause is whether 
the plaintiff established by evidence, properly before the 
court below, his relationship and sonship to Wong Wing and 
his identity as a child born subsequent to the time Wong 
Wing first took up residence in the United States, and, 
thereby established his United States nationality and 
citizenship. 

The issues before the Court of Appeals have reference to 
two particulars in which plaintiff contends the court below 
erred, they being: 

1. The drawing of an inference, unfavorable to plain¬ 
tiff, by the court below as a result of plaintiff’s failure 
to produce, by depositions from Hong Kong, evidence 
available to him. 

2. The acceptance and admission in evidence of de¬ 
fendant’s Exhibits 1 and 2, they being certain state¬ 
ments of Wong Shu and Wong Look, two deceased 
paternal uncles of plaintiff, purportedly made by them 
during the course of immigration proceedings relating 
to the two respective uncles and contained in Boston 
Immigration files 2500/4318 and 2500/5548 (Joint Ap¬ 
pendix, pgs. 95-111). 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia 


No. 11,505 


Wong You Henn, Appellant, 
v. 

James P. McGranery, Attorney General of the 
United States, Appellee 


Appeal from the Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The court below had jurisdiction by reason of the fact 
that this is an action for a declaratory judgment of citizen¬ 
ship and nationality under Section 503 of the Nationality 
Act of 1940 (54 Stat. 1171; (8 U. S. C. A., 903)). 

This Court has appellate jurisdiction pursuant to Public 
Law 72, 81st Congress, approved May 24, 1949 (28 U. S. 
C. A., 1291 and 1292). 
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STATEMENT OF THE CASE 

In this case the Appellant was the Plaintiff in the court 
below and Appellee the Defendant. Hereinafter the said 
parties will be referred to as the Plaintiff and Defendant. 

The Action in this case was brought in the court below 
under Section 503 of the Nationality Act of 1940 (8 
U. S. C. A., 903) for the purpose of establishing the citizen¬ 
ship and nationality of the plaintiff. 

In his complaint (Joint Appendix pp. 2-4) the plaintiff 
alleged: 

(1) He is a citizen and national of the United States 
for the reason that he is a foreign-born legitimate son 
of Wong Wing, a United States citizen (par. 1, 6, 8), 
and, that plaintiff was bom in China on September 2, 
1921 (par. 4), subsequent to the time the said Wong 
Wing first commenced to reside in the United States 
on May 26, 1921 (par. 7). 

(2) That on seeking admission into the United States 
plaintiff was denied entry by the defendant, who denied 
plaintiff is a citizen of the United States, ordered him 
excluded and debarred from the United States and 
ordered his deportation (par. 19-15). 

In his Answer to the Complaint of plaintiff, the defendant 
admitted the United States citizenship of Wong Wing (par. 
7) and also admitted that Wong Wing was admitted into 
the United States as a citizen thereof for the first time on 
May 26, 1921. (par. 7) (Joint Appendix 5, 6). 

In the Pre-trial Proceedings of November 26,1951 (Joint 
appendix pp. 6, 7) again conceded the United States citi¬ 
zenship of Wong Wing and the defendant then stated “the 
only issue is whether plaintiff is the son of Wong Wing.” 
He denied that plaintiff is the son of Wong Wing and denied 
that the plaintiff is a citizen and national of the United 
States. 

During the trial of the case in the lower court on Febru¬ 
ary 18, 1952 (Joint Appendix pp. 8 to 76) there was 
introduced in evidence, in plaintiff’s behalf a certain letter, 
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written in the Chinese language (plaintiff’s Exhibit 1), with 
English translation thereof (plaintiff’s Exhibit 1A), the 
same being addressed to Wong Wing and bearing date of 
January 30,1922. It is signed 1 ‘ wife, Wong Chin Moy ’ ’ and 
shows it was sent from the Sen Village, Toishan District, 
China (Joint Appendix p. 112). 

In this communication the sender informed her husband, 
Wong Wing, of the birth of a son, You Henn, and further 
informed him in regard to having taken this child to Hong 
Kong because he was ill and having left him with her God- 
sister and her God-sister’s husband, Mock Dung Chow. 

Wong Wing testified his wife Chin Shee died, February 
16, 1922 (Joint Appendix p. 36). He further testified to 
the effect that on learning of his wife’s death he took steps 
to ascertain whether Wong You Henn was with Mr. and 
Mrs. Mock Dung Chow and found that he was; that he 
thereafter arranged for the support of Wong You Henn and 
has ever since, when necessary, continued to support and 
maintain him (Joint Appendix p. 37). 

Wong You Henn testified that from the time of his earliest 
recollection he was living with Mock Dung Chow and Go 
Shee (Mrs. Mock Dung Chow) in Hong Kong. (Joint 
Appendix pp. 13-15). 

An offer of the court below to continue the case for the 
purpose of affording plaintiff an opportunity to cause depo¬ 
sitions of Mr. and Mrs. Mock Dung Chow to be taken in 
Hong Kong (Joint Appendix pp. 49,69) was declined by the 
plaintiff (Joint Appendix pp. 49, 69). 

Thereafter, there was offered in evidence, by the defend¬ 
ant, over objections of plaintiff, defendant’s Exhibits 1 and 
2, the same being Boston Immigration Files #2500/4318, 
and 2500/5548, containing testimony purportedly given by 
Wong Look and Wong Shu, deceased uncles of plaintiff, 
before United States Immigration Authorities at Boston. 
The court below accepted these records in evidence over 
objections of plaintiff (Joint Appendix pp. 64, 65). 
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Judgment, in favor of the defendant, was entered by the 
court on March 19, 1952. From this Judgment plaintiff 
appealed. 

STATUTES INVOLVED 

Section 1993 of the Revised Statutes of the United States 
(Acts of April 14, 1802 and February 10, 1855, (before 
amended by Act of May 24,1934, Section 1) 8 U. S. C. A., 6), 
read: 

“Sec. 1993. All children heretofore born or hereafter 
born out of the limits and jurisdiction of the United 
States, whose fathers were or may be at the time of 
their birth citizens thereof, are declared to be citizens 
of the United States; but the rights of citizenship shall 
not descend to children whose fathers never resided in 
the United States.’’ 

Section 503 of the Nationality Act of 1940 (8 U. S. C. A., 
903) provides in so far as pertinent here: 

“If any person who claims a right or privilege as a 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a national 
of the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such Department or 
agency in the District Court of the United States for 
the District of Columbia or in the district court of the 
United States for the district in 'which such person 
claims a permanent residence for a judgment declaring 
him to be a National of the United States. * * V’ 

The District of Columbia Code, Title 14 (Proof), Sec. 303, 
provides: 

“Testimony of deceased or insane party: 

“If a party, after having testified at a time when he 
was competent to do so, shall die or become insane, 
or otherwise incapable of testifying, his testimony may 
be given in evidence in any trial or hearing in relation 
to the same subject matter between the same parties or 
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their legal representatives, as the case may be, and, in 
such case the opposite party may testify in opposition 
thereto.’ ’ 

STATEMENT OF POINTS 

Point I. 

No inference arises against a party failing to call a 
witness where the only object of calling such witness would 
be to produce corroborative or cumulative evidence. 

Point II. 

(a) The defendant’s Exhibits 1 and 2 (Joint Appendix 
pp. 95-111) are not properly admissible in evidence in a 
proceeding brought under Title 8 U. S. C. A., 903. 

(b) Defendant’s Exhibits 1 and 2 are not admissible in 
evidence under any exception to the hearsay rule or any 
other rule of evidence or under any particular statute of the 
United States. 

Point III. 

As it is apparent from the record of proceedings had in 
the court below that plaintiff was seriously prejudiced by 
the court’s drawing an improper inference, unfavorable to 
plaintiff, because of his failure to produce evidence, by depo¬ 
sition, peculiarly available to him, and/or from the use 
made by the court below of the defendant’s Exhibits 1 and 
2, the Judgment of the court below should be reversed. 

SUMMARY OF ARGUMENT 

(1) In the following Argument plaintiff contends he was 
seriously prejudiced by the lower court’s action in drawing 
an inference, unfavorable to him, as a result of his failure 
to produce evidence, by depositions from Hong Kong, of 
witnesses, who clearly could have testified only, with respect 
to plaintiff’s birth from hearsay and could otherwise have 
testified only in such manner as to serve to corroborate 
evidence already admitted in evidence and of record, which 
was likewise true with respect to any testimony the wit¬ 
nesses might have offered regarding plaintiff’s birth. 
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In so doing plaintiff contends the lower court was in 
error, because no such inference can properly be made 
under such circumstances or where the evidence that might 
have been produced would be only corroborative of evidence 
already of record or be more than mere cumulative evidence. 

(2) Plaintiff further argues he was likewise seriously 
prejudiced by the lower court’s action in accepting in evi¬ 
dence the testimony of Wong Look and Wong Shu, con¬ 
tained in defendant’s Exhibits 1 and 2, (Joint Appendix 
pp. 95-111), the same being purported statements made in 
1923 in hearings had before United States Immigration 
Authorities at Boston, Mass. (Board of Special Inquiry) 
in connection with the applications of the said two persons 
for admission into the United States as citizens thereof. 

Plaintiff argues these statements were not properly ad¬ 
missible in evidence because they were supposedly made 
in proceedings where the right of cross-examination of the 
declarants w’as denied by law; further, that neither plaintiff 
nor Wong Wing, his father, were present at the hearings 
in which these persons testified, plaintiff himself never 
having been in the United States at that time. Moreover, 
Wong Wing had no knowledge of such proceedings going 
on and therefore no opportunity was had by him for cross- 
examination of the said declarants. 

It is further argued that because of the fact that neither 
the questions at issue nor the parties in the proceedings 
had before the Board of Special Inquiry were the same as 
those before the lower court that testimony should not have 
been permitted in evidence in the action had in the lower 
court under Section 503 of the Nationality Act of 1940 (8 
U. S. C. 903). 

ARGUMENT 

Point I. 

In discussing this point attention of this Court is called 
to Plaintiff’s Exhibits 1 and 1A and to the testimony of 
plaintiff offered in the trial proceeding in the lower court 
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and that of Wong Wing, likewise given in the trial proceed¬ 
ings below on behalf of plaintiff. Attention is also directed 
to plaintiff’s “Statement of the Case,” supra. From this 
evidence and statement it is definitely shown that any evi¬ 
dence that might have been obtained by taking the deposi¬ 
tions of Mr. and Mrs. Mock Dung Chow in Hong Kong 
could have served but one purpose, that is, to corroborate 
evidence already before the court and of record. It was 
clear that neither of these two persons was an eye witness 
to the birth of the plaintiff. They were not present at his 
birth and such knowledge as they had concerning his birth 
and parentage necessarily was from information given them 
by plaintiff’s mother when she left plaintiff in their custody 
a short time after his birth. 

In Corpus Juris Secundum the following is found under 
the heading, “Presumption—Corroborative or Cumulative 
Evidence:” 

“No inference arises against a party failing to call 
a witness where the only object of calling such witness 
would be to produce corroborative or cumulative evi¬ 
dence.” (Corpus Juris Secundum, VoL 31, pg. 857, 
#156). 

In foot notes, numbered 18 and 19 (Corpus Juris Secun¬ 
dum, Vol. 31, pg. 857) the following cases are cited in sup¬ 
port of the Rule of Law as set forth above: 

(18) La-lsaac Bell Inc. v. Wofford, app. 156 So. 41; 
Shaw v. Marceaux, 125 So. 460. 12 La. App. 401; Mo.~ 
Roehl v. Ralph, App. 84 S. W. 2nd 405, 413. 

(19) U. S.-Redwood SS Co. v. U. S. Shipping Board 
Emergency Fleet Corporation, CCA Cal. 18 Fed. 2nd., 
382; Roehl v. Ralph, 84 S. W. 2nd., 405, 413; Pearlman 
v. Shanck, 182 N. Y. S., 767, 192 App. Div., 179; Baker 
v. Baker, App. 142 S. W. 2nd., 737; Poe v. White Co., 
7 Tenn. App., 652; Montgomery v. C & P Tel. Co. of 
West Virginia, 3 S. E. 2nd., 58; Schiffer v. Kissell, 138 
S. E., 107,103 W. Va., 545. 
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Despite the Rule referred to, the court below, as clearly 
shown in its written memorandum opinion of March 11, 
1952 (Joint Appendix p. 91), in its consideration of the 
case, drew an inference, unfavorable to plaintiff, because 
of his failure to cause depositions to be taken from Mr. and 
Mrs. Mock Dung Chow in Hong Kong. The drawing of this 
inference, plaintiff contends, under the circumstances of 
his case, wrs improper and erroneous. 

Point IL 

With respect to the acceptance in evidence by the court 
below of defendant’s Exhibits 1 and 2 (Joint Appendix 
pp. 95-111) attention is directed to the fact that the lower 
court was mistaken in saying in its memorandum opinion 
(Joint Appendix p. 91) that, “there being no objection 
the testimony of the two brothers of Wong Wing, given at 
the time of their arrival in this country in 1923, was received 
in evidence. The record shows otherwise. Plaintiff did 
object to the introduction in evidence of the testimony of 
these two persons (Joint Appendix pp. 64, 65), as follows: 

11 Mr. 0 ’Donoghue : I offer in evidence what has been 
marked Defendant’s Exhibits for identification Nos. 1 
and 2, being signed transcripts of the testimony by the 
deceased brothers of the plaintiff’s alleged father. 

The Court: Is there any objection? 

Mr. Parker: Yes, Your Honor, I have objection to 
them being offered in evidence. 

The Court: What? 

Mr. Parker: I have objection to them being offered 
in evidence. First, on the gTound that this is a trial 
de novo, and I think Your Honor is correct in saving 
that it has been held or at least conceded by the Gov¬ 
ernment itself that they are not properly admissible 
in evidence, and on that ground alone. 

Do you want to rule on it? 

The Court: Are you through? Do you have more 
grounds? 

Mr. Parker: Yes, sir. 

The Court: Let us have them all. 
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Mr. Parker: Also on the ground that at the time 
these statements, those records were made, Wong Wing 
wasn’t called as a witness, he wasn’t present, he had 
no chance for cross examination or anything else, and 
no attorney was present, and the children themselves 
at the time were 11 and 13 years old. ’ ’ 

The Court then overruled all of the objections made by 
plaintiff. 

In discussing this matter reference is first had to a deci¬ 
sion of this Court of December 7, 1950 holding that Section 
503 of the Nationality Act of 1940 (8 U. S. C., 903) gives a 
right to a trial do novo (Ma Ying Og v. McGrath , 88 D. C. 
App., 87; 187 Fed. 2nd. 199). 

The Circuit Court of Appeals, 9th Circuit, in a decision 
of February 14, 1952, amended on denial of rehearing on 
April 28, 1952, held that a proceeding under Section # 503 
of the Nationality Act of 1940 (U. S. C., Title 8, Section 
903) is an action independent of any administrative pro¬ 
ceedings previously had. 

The facts in the case before the Circuit Court of Appeals, 
9th Circuit were: 

At the trial in the District Court, Calif, the plaintiff 
(Wong Wing Foo) and Wong Yem, his alleged father, 
a citizen, testified and the testimony they gave before 
the (administrative) board of special inquiry was also 
admitted with the consent of the plaintiff. 

The lower court in that case treated the testimony 
of one Wong Gong, an alleged deceased uncle of the 
plaintiff, which testimony had been offered in the hear¬ 
ing before the Board of Special Inquiry, as before it 
and based its adverse decision upon that testimony. 

The Circuit Court of Appeals, 9th Circuit, in that 
case ruled that Wong Gong’s testimony-was not prop¬ 
erly before the lower court merely because it was taken 
in the proceeding before the board of special inquiry, 
this ruling having been made, despite the fact that the 
issue in these two proceedings was the same and the 
parties also the same (Wong Wing Foo v. McGrath, 196 
Fed. 2nd., 120). 
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In the instant case the testimony of plaintiff’s two de¬ 
ceased uncles was received in evidence upon the theory 
that it was admissible hearsay under the Pedigree Excep¬ 
tion to the hearsay rule. However, plaintiff contends this 
testimony was not admissible thereunder for the manner 
under which it was taken and the circumstances under which 
it was originally given fails to meet the legal and necessary 
requirements to bring it under the said exception or other¬ 
wise render it admissible. 

In Jones on Evidence (Second Pocket Edition, March 
1911, 336 to 341; pgs. 418-422) the question of admis¬ 

sibility of evidence of the type under consideration here is 
discussed at length. The requirements to be met are defi¬ 
nite and specific. They are: 

(1) The witness must be dead or otherwise in¬ 
capacitated. 

(2) The parties and questions in issue must be sub¬ 
stantially the same or in privity. 

(3) There must have been opportunity of cross exam¬ 
ination at the former trial. 

The District of Columbia Code (Title 14, Section 303), 
which puts in specific terms the basic common law rule, 
provides: 

“Testimony of deceased or insane party. 

“If a party, after having testified at a time when he 
was competent to do so, shall die or become insane, or 
otherwise incapable of testifying, his testimony may be 
given in evidence in any trial or hearing in. relation to 
the same subject-matter between the same parties or 
their legal representatives, as the case may be and in 
such case the opposite party may testify in opposition 
thereto.” 

* 

Probably the most serious objection to the admission of 
hearsay evidence in general is that no opportunity has been 
given for the cross-examination of the declarant. In those 
cases where this, and perhaps others of no importance here, 
is removed, there is good reason for the relaxation of the 
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strict rule forbidding hearsay. It has long been settled as 
one of the exceptions to the general rule excluding hearsay 
that the testimony of a witness given in a former action is 
competent in a subsequent action, where it is shown that the 
witness is dead and that the parties and questions in issue 
are substantially the same ( Jones on Evidence, Second 
Pocket Edition, March 1911, #336, pg. 418). The following 
cases, all of which are cited by Jones in the above mentioned 
textbook, footnote 56a, pg. 418: Clealand v. Huey, 18 Ala. 
343; Lane v. Brainerd, 30 Conn. 565; Calvert v. Cox, 1 Gill 
(Md) 95; Ruck v. Rock Island, 97 U. S. 693, are in point. 

It is also just as well settled that the conditions (require¬ 
ments) mentioned above must be shown and fully met be¬ 
fore such testimony, given in a former action, can be intro¬ 
duced in evidence (Jones on Evidence, Second Pocket 
Edition, March 1911, # 336, pg. 418 and cases, including 
those mentioned above, in footnote 56a, pg. 418). 

The Supreme Court of the United States in the Case of 
Ruch v. Rock Island, supra, gave full recognition to the 
common law rule with respect to establishing the existence 
of the right to cross-examine the witness when his testimony 
was offered. In its discussion of the case the Court said: 

“The right to cross-examine the witness when he 
testified shuts out the danger of any serious evil, • • 

In the Wong Wing Foo v. McGrath case, supra, the Cir¬ 
cuit Court of Appeals, 9th Circuit, pointed out that in ad¬ 
ministrative (Immigration) proceedings as provided for by 
8 U. S. C. 153, first enacted in 1917, the right to any counsel 
is denied and mere hearsay evidence is admissible ( Gung 
You v. Nagle, 9th Circuit, 34 Fed. 2nd., 848; Jung Yen Loy 
v. Cahill, 9th Circuit, 81 Fed. 2nd., 809) and in which the 
finding as to citizenship is deemed final ( United States v. 
Ju Toy, 198 U. S., 253, 25 S. Ct., 644, 49 L. Ed., 1040.) It 
said, “the right of citizenship is a priceless thing and 
Congress in enacting # 903 in 1940 (Title 8 U. S. C., 903) 
well could have decided that citizenship should not be denied 
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one possessing it bv an administrative proceeding such as 
that provided for by 8 U. S. C. 153. 

In the same case, it is perfectly clear, the Circuit Court 
of Appeals, 9th Circuit, fully realized and appreciated the 
soundness of the common law rules governing the admission 
of hearsay, under discussion here. It said, in commenting 
upon a contention made by the defendant in that case to the 
effect that certain testimony of one Wong Gong, deceased, 
offered before the Board of Special Inquiry, though 'between 
the same parties cund on the same issue, is not admissible 
as the exception to the hearsay rule where such a witness is 
dead or otherwise not available, where, as in that case, it 
w^as shown that the said Wong Gong was in San Francisco 
at the time of the trial and available to be summoned as a 
witness. It excluded that testimony and reversed the low T er 
court, which had admitted it in evidence at the trial. 

Attention is now directed to the facts in the case of 
plaintiff in this cause, in so far as they relate to the accept¬ 
ance in evidence by the court below of the purported state¬ 
ments of Wong Look and Wong Shu, contained in defend¬ 
ant’s exhibits 1 and 2. 

It will be noted that in only one particular were the condi¬ 
tions, required before statements of the type and character 
of those of Wong Look and Wong Shu, might be accepted 
in evidence, actually met. The said declarants are deceased 
amd were dead at the time of the trial in the court below. 
In every other particular the facts completely fail to meas¬ 
ure up to the requirements. 

The right of cross-examination did not prevail in the type 
of immigration proceedings in which the alleged testimo¬ 
nials of Wong Look and Wong Shu are contained, at the 
time such statements were apparently made in 1923. Such 
right was not provided for by law and was not permitted 
by the United States Immigration Authorities. Moreover, 
even had it been otherwise, it is certain on the face of this 
record that neither the plaintiff nor his father, Wong Wing, 
were present at the hearings in which these two declarants 
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testified in 1923. Plaintiff, himself, had never even been in 
the United States at that time and in fact was only a baby 
at that time. Wong Wing, though in this country then, was 
not called as a witness and did not even have knowledge that 
his two brothers, Wong Look and Wong Shu, were then 
seeking admission into the United States. 

It will also be noted that the questions at issue in the 
hearings had before the United States Immigration Author¬ 
ities at Boston in 1923 (defendant’s exhibits 1 and 2—Joint 
Appendix pp. 95-111) were not the same as those in the 
proceedings in the court below. The parties, too, were not 
the same. For these two reasons alone, it seems, the testi¬ 
mony of Wong Look and Wong Shu, contained in defend¬ 
ant’s Exhibits 1 and 2 (Joint Appendix pp. 95-111), should 
not have been accepted in evidence in the action had in the 
lower court under Section 503 of the Nationality Act of 1940 
(8 U. S. C. 903). 


CONCLUSION 

It is apparent from the record of this case that the plain¬ 
tiff was seriously prejudiced by the inference, unfavorable 
to him, drawn by the court below, because of plaintiff’s 
failure to produce certain evidence, by depositions, from 
Hong Kong and from the lower court’s use of the testimony 
of Wong Look and Wong Shu (defendant’s Exhibits 1 and 
2, Joint Appendix pp. 95-111). In each instance the court 
below was in error. 

The judgment of the court below should therefore be 
reversed. 

Warner H. Parker, 

905 Union Trust Building, 
Washington 5, D. C. 
National 9279 

(Mrs.) Wen-Yuan Lee 
916 Eye St., N. W., 
Washington 1, D. C. 
Republic 1737 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

106 (Filed Sep 5 1950) 

IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3851-’50 

Wong You Henn, 928 New York Avenue, N.W., 
Washington, D. C., Plaintiff, 

v. 

J. Howard McGrath, Attorney General of the United 
States, U. S. Department of Justice, Washington, D. C., 
Defendant. 

Complaint for Declaratory Judgment to Establish Nationality. 

The plaintiff herein respectfully shows to the Court as 
follows.: 

(1) That the plaintiff is a citizen and national of the 
United States. 

(2) That the defendant herein is the Attorney General 
of the United States, and is named herein in his official ca¬ 
pacity and status as such. 

(3) That Wong You Henn, an adult, brings this action 
and complaint in his own right. 

(4) That plaintiff was born in China on September 2, 
1921. 

(5) That the father of plaintiff is named Wong Wing. 

(6) That the said Wong Wing, father of plaintiff, is a 
citizen and national of the United States. 

(7) That the said Wong Wing was born in China of a 
United States American citizen father, and was admitted 
into the United States as a citizen thereof for the first time 
at Boston, Massachusetts, on May 26, 1921 and resided in 
the United States prior to the birth of plaintiff. 
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(8) That plaintiff, as the natural-bora son of said Wong 
Wing is a citizen and national of the United States 

107 under and in accordance with the provisions of Sec¬ 
tion 1993 United States Revised Statutes. 

(9) That plaintiff arrived from China at the Port of San 
Francisco, California, by plane, December 16, 1949, and 
applied to the United States Immigration and Naturaliza¬ 
tion Service, United States Department of Justice, at that 
port, for admission to the United States as a citizen and 
national of the United States. 

(10) That, after hearing, plaintiff was denied admission 
into the United States by a Board of Special Inquiry of the 
United States Immigration and Naturalization Service, 
United States Department of Justice, on the ground that 
plaintiff had not satisfactorily established that he is the 
blood son of Wong Wing, bora after the said Wong Wing 
first resided in the United States, for which reason plain¬ 
tiff was denied admission into the United States as an alien 
immigrant not in possession of a valid immigration visa. 

(11) That plaintiff appealed from the adverse decision 
of the Board of Special Inquiry to the Commissioner of Im¬ 
migration and Naturalization, United States Department 
of Justice, Washington, D. C. 

(12) That said Commissioner of Immigration and Nat¬ 
uralization, in a decision dated June 9, 1950, affirmed the 
action of the Board of Special Inquiry at San Francisco, 
California, thereby affirming the order of exclusion of 
plaintiff and his deportation and return to China. 

(13) That plaintiff then appealed from the decision of 
the Commissioner of Immigration and Naturalization to 
the Board of Immigration Appeals, United States Depart¬ 
ment of Justice, Washington, D. C. 

(14) That said Board of Immigration Appeals functions 
under and by authority of the Attorney General of the 
United States, who is the head of the Department of Jus¬ 
tice, Washington, D. C. 



(15) That said Board of Immigration Appeals, in a de¬ 
cision dated August 25,1950, dismissed the appeal of plain¬ 
tiff, thereby sustaining the order of exclusion of plaintiff 
and deportation of him to the country whence he came. 

(16) That said Board of Immigration Appeals, by its ac¬ 
tion and decision, has denied to plaintiff a right and a priv¬ 
ilege as a citizen and national of the United States. 

108 (17) That plaintiff, having been denied by said 

Board of Immigration Appeals his right to enter the 
United States as a citizen and national thereof, and being 
eager to present to this Court proof that he is a citizen and 
national of the United States, and being without remedy, 
save in this Court, does now bring this action and complaint 
under Section 503 of the Nationality Act of 1940 (34 Stat. 
1171-1172; 8 U. S. C. 903) and prays as follows: 

(1) That this Court cause its subpena to issue to the 
defendant herein, requiring him to appear on a day cer¬ 
tain and answer to the exigencies of this complaint. 

(2) That this Court hear the evidence of plaintiff 
and his father Wong Wing and that of any other wit¬ 
nesses presented. 

(3) That the Court issue herein a formal decree de¬ 
claring plaintiff to be a citizen and national of the 
United States, and, 

(4) For such other and further relief as the exi¬ 
gencies of the cause may require and to the Court may 
seem meet and proper. 

Wong You Henn 

Wong You Henn. 

Bv: Warner H. Parker 
Attorney. 
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109 (Filed Oct 11 1950) 


Answer 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

Specifically answering the numbered paragraphs of the 
complaint, defendant avers: 

1. Denied. 

2. Admitted. 

3. Admitted. 

4. Denied. 

5. Denied. 

6. It is denied that Wong Wing is the father of the plain¬ 
tiff. It is admitted that Wong Wing is a citizen of the 
United States. 

7. It is denied that Wong Wing resided in the United 
States prior to the birth of the plaintiff. The other allega¬ 
tions contained in paragraph 7 are admitted. 

8. Denied. 

9. Admitted. 

10. It is denied that plaintiff was refused admission into 
the United States on the ground that he had not satisfac¬ 
torily established that he was the blood son of Wong Wing, 

born after the said Wong Wing first resided in the 
110 United States. Although that find of fact was made 
by the Board of Special Inquiry, the basis of the de¬ 
nial of admission was that plaintiff was an alien immigrant 
not in possession of a valid immigration visa and for the 
additional reason that he did not present a passport. 

11. Admitted. 

12. Admitted. 

13. Admitted. 
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14. Admitted. 

15. Admitted. 

16. Admitted. 

17. The defendant is not required to answer the allega¬ 
tions contained in paragraph 17 of the complaint. 

Whereas, defendant demands judgment together with 
costs of this suit. 

George Morris Fay 
George Morris Fay 
United States Attorney 
Ross O’Donoghue 
Assistant United States Attorney 
• ••••••••• 

111 (Filed Nov 27 1951) 

• ••••••••• 

Pretrial Proceedings 

Statement of Nature of Case : 

Plaintiff seeks to establish his citizenship and nation¬ 
ality as of the United States. 

He claims that he is the legitimate son of Wong Wing, 
that he was born in China, Sept. 2, 1921 and says that when 
he arrived in the United States on Dec. 16, 1949, seeking 
admission, he was, after hearings by the Immigration Serv¬ 
ice, denied admission. 

The deft, admits the citizenship of Wong Wing, says that 
the only issue is whether plaintiff is the son of Wong Wing. 
Deft, denies that plaintiff is the son of Wong Wing and 
denies that the plaintiff is a citizen or national of the 
United States. 

It is agreed that the plaintiff and plaintiff’s alleged 
father, Wong Wing, will submit to blood tests to be ar¬ 
ranged by the deft, within one week of the pretrial order. 

Subject to objection as to relevancy, competency and ma¬ 
teriality of individual documents therein, it is stipulated 



that the file of the Immigration Service may be offered 
without formal proof. 

Government counsel agrees to determine the location of 
original evidence tendered by plaintiff during the Immi¬ 
gration hearings and to advise plaintiff’s counsel of the lo¬ 
cation and availability of these exhibits which include docu¬ 
ments identified in the Immigration hearings as plaintiff’s 
Exhibit 26 and/or 41, plaintiff’s exhibit #31, and plaintiff’s 
exhibit #25. Government counsel will also advise plain¬ 
tiff’s counsel as to location and availability of various pho¬ 
tographs submitted to the Bureau of Immigration. 
112 It is stipulated that the FBI document Examin¬ 
er’s report of a letter to Wong Wing by his wife, 
concludes that it is impossible to establish the date or age 
of the letter. 

Since plaintiff will seek a deposition in China, this case 
will not be set for trial prior to January 14,1952. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

Dated Nov. 26,1951. 

Edward A. Tamm 
Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Warner H. Parker, 

Plaintiff. 

Ross O’Donoghue, 

Defendant. 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

1 (Filed Jill 11 1952) 

Washington, D. C., 

Monday, February 18, 1952. 

The above-entitled case came on for trial at 11:30 o ’clock 
a. m., on Monday, February 18, 1952, in the United States 
District Court for the District of Columbia, in the Court 
House, at Washington, D. C. 

Before: 

Honorable David A. Pine, District Judge of the United 
States District Court for the District of Columbia. 

Appearances: 

Warner H. Parker, Esquire, and Mrs. Wen Yuan Lee, 
on behalf of the plaintiff; and 
Ross O’Donoghue, Esquire, and Vincent J. Burke, 
Esquire, Assistant United States Attorney, on behalf of the 
defendant. 

2 PROCEEDINGS 

The Deputy Clerk of the Court: Wong You Henn v. Mc¬ 
Grath. 

The Court: Let me glance through the papers for a mo¬ 
ment. 

Mr. Parker: Yes, sir. 

The Court: Very, well, you may proceed. 

Mr. Parker: If Your Honor please, before I start in the 
discussion of this, I would like to introduce Mrs. Wen Yuan 
Lee, who is a member of the bar. This is her first appear¬ 
ance in court, and she is acting with me as an associate in 
this case. 

The Court: A member of this bar ? 

Mr. Parker: Yes. 
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Mr. Parker: That is correct, and Mr. O’Donoghue 

4 has the original copy of this and I have the duplicate, 
but I think in view of the fact that they should be the 

ones to introduce it—it is entirely favorable to the com¬ 
plainant—I will ask: Would you do that, Mr. O’Donoghue? 

The Court: It is not time for them to offer evidence. 
You present your case as you see fit. 

Mr. Parker: Well, that is all right. I thought he had no 
objection to that. 

The Court: Either you are submitting it, or are you not? 
Are you submitting it as part of your case? 

Mr. Parker: Yes, I will submit what I have. I have a 
duplicate copy of it. 

The Court: Well, I don’t know what is before me. Are 
you offering something in evidence? If you are, please 
say so. 

Mr. Parker: Yes, I offer it in evidence. 

The Court: Any objection? 

Mr. O’Donoghue: Yes, Your Honor, I object. Blood tests 
are not admissible for proof of paternity; they are only 
admissible to prove impossibility of paternity. 

Now, our Court of Appeals said that in the case of Beach 
v. Beach, 72 D. C. Appeals and 142 Fed. (2d) at page 479, 
in which it is set forth that obviously possibility has no pro¬ 
bative force. 

The Court: Isn’t that admissible to show nega¬ 
tive? 

5 Mr. O’Donoghue: No, sir. 

The Court: I will defer judgment on that until 

later. 

Start in with your oral testimony. 

Mr. Parker: Well, Your Honor, we are ready to proceed, 
and I will call first the father. 

The Court: Oh, no; you will call the plaintiff first. 

Mr. Parker: You want me to call him first? 

The Court: Oh, yes. That is my usual order of proof, 
unless there is some very unusual reason to do otherwise. 
That is the reason the witnesses are excluded. 
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Mr. Parker: We will exclude him. 

The Court: No, I won’t ask you to do that. 

Mr. Parker: I know that is contrary to the rules. All 
right, I will take him. 

The Court: Does he speak English? 

Mr. Parker: No, he does not. 

The Court: Have the interpreter come forward and let 
him he sworn. 

(Thereupon the interpreter, George Moy, was duly -sworn 
by the Deputy Clerk of the Court.) 

The Court: There is no objection, is there, to this in¬ 
terpreter? 

Mr. O’Donoghue: I would like to inquire if he is any 
relation to the plaintiff or to the father of the plaintiff. 

The Court: It seems to me the Government has 
6 called him from time to time. 

Mr. 0 ’Donogbue: They may have. 

The Court: He has been before me, I know that. 

Mr. 0 ’Donoghue: I have no objection. 

The Court: Well, ask him the question. 

Mr. O’Donoghue: Are you any relation to the parties? 

Mr. Moy: No, sir. 

Mr. O’Donoghue: No objection. 

The Court: Have the plaintiff take the stand. 

What is your name? 

Mr. Moy: George Moy, 609 H Street, Northwest. 

(Thereupon the following testimony was given through 
the interpreter, Mr. George Moy.) 

Thereupon, Wong You Henn the plaintiff, was called as a 
witness in hi-s own behalf and, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
By Mr. Parker: 

Q. What is your name? A. Wong You Henn. 

The Court: What is it, again? 

The Witness: Wong You Henn. 

By Mr. Parker: 

7 Q. Where were you born? A. Sentoon Village, 

Toishan, Canton, China. 

The Court: Let me get it. 

The Witness: Sentoon Village, Toishan District, Can¬ 
ton, China. 

By Mr. Parker: 

Mr. 0 ’Donoghue: I object to that. For any pedigree tes¬ 
timony, there must be a groundwork laid for it, to show 
where his information came from and why it is not testi¬ 
fied to by someone else. 

The Court: Overruled. You may cross-examine on that. 

By Mr. Parker: 

Q. What is your date of birth? A. Born in 1921, that is, 
in the Western calendar, 8th month, 1st day, that is in the 
Chinese calendar. 

The Court: Eighth month, what day? 

The Witness.: Eighth month, First day. 1921 is the 
Western calendar. That would be 1921. The 8th month 
would be September 2,1921; in English, September 2,1921. 

The Court: The question is when he was born? 

The Interpreter: The date he was born; yes. 

By Mr. Parker: 

Q. Who was your father? 

Mr. 0’Donoghue: I object to the question, Your 
Honor. That is bare hearsay and there has been no 
basis laid. 
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The Court: I sustain the objection. There may be a basis 
later for it. 

Mr. Parker: Well, I assume that one could testify as to 
the date of his birth. 

The Court: He has done that. You asked him who his 
father was. 

He is objecting to that; isn’t that right! 

Mr. O’Donoghue: Yes, I am. 

The Court: You may lay a basis for it, however. 

Mr. Parker: Where is he now? Would that be objected 
to on the same ground? Where is the father? 

The Court: You ask the question and I will rule. 

By Mr. Parker: 

Q. Where is he now? 

Mr. 0 ’Donoghue: I don’t understand the question. 

By Mr. Parker: 

Q. Where is your father now? 

Mr. O’Donoghue: I don’t object to his answering where 
any particular person of that name is but I object to the 
conclusion. 

The Court: I sustain the objection. 

By Mr. Parker: 

Q. From the first of your recollection, where have 
9 you been living? A. I remember my mother brought 
me out to Hongkong when I was very small, that is, 
about when I was three months, brought me to Hongkong. 

Mr. O’Donoghue: How old did you say? 

The Interpreter: He said it was about three months. 

Mr. O’Donoghue: Three months? 

The Interpreter: That was, he recalled way back, as far 
as three months. 

The Court: When he was three months old? 

Mr. O’Donoghue: May it please Your Honor, I suggest 
that the interpreter to the witness be instructed merely to 
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translate the questions as they are put to the witness and 
the witness’ reply. Obviously, that is not going on. There 
is prolonged colloquy between the witness and the in¬ 
terpreter that is not simply a translation of the question. 

The Court: I thought he was trying to cross-examine 
him because of the unbelievable answer, and I agree with 
you. I think the question should be asked by the attorney 
and not the interpreter. 

The Interpreter: I was just going to try to get it clear 
for you if possible. I am sorry. 

Mr. Parker: Has he made answer to the question ? 

The Court: The answer, as I got it, is that he remem¬ 
bered being brought by his mother to Hongkong when he 
was three months old. Is that correct? 

10 The Witness: Yes. 

By Mr. Parker: 

Q. Do you personally remember this or is it a matter of 
having been told so at some later date in vour life? A. I 
didn’t recollect myself but later on my father-in-law told 
me about it. 

Mr. O’Donoghue: Well, I move that that portion of it, 
other than Hongkong, be stricken in view of the answer, 
and that that is the only portion that is responsive to the 
question. 

The Court: I don’t see how that is the case. He said 
that he remembered his mother bringing him to Hongkong 
when he was three months old, and he says now that was 
told by his father. 

Mr. O’Donoghue: I think the answer to the question: 
What is your first recollection, is Hongkong. Perhaps I am 
reading something into it, but I would like to object to it. 

The Court: I grant the motion. It will be stricken. 

You may ask the question: What is his first recollection, 
if you care to do so. What was his first recollection ? 


15 


By Mr. Parker: 

Q. What was his first recollection? Where was he living 
at the time of his first recollection. A. I remember that I 
was always in Hongkong. 

11 Q. With whom were you living at the time of your 
first recollection? A. I was staying with my father 

and mother-in-law. 

The Court: I didn’t get the answer. Staying with whom? 
The Witness: My father-in-law and mother-in-law, which 
it turned out to be my father and mother-in-law. 

By Mr. Parker: 

Q. What is your mother-in-law ’s name ? A. Go Shee. 
The Court: That is his mother-in-law? 

The Witness: Yes. 

By Mr. Parker: 

Q. What is your father-in-law’s name? A. Mock Dung 
Chow. 

The Interpreter: This is phonetic. You have to spell 
it the way it sounds. 

Mr. Parker: I think it is in the record as Dung Chow, 
in the Immigration record. 

By Mr. Parker: 

Q. How old were you at the time of your first recollec¬ 
tion? 

Mr. O’Donoghue: I object again; I don’t think the in¬ 
terpreter is following instructions. 

The Court: Yes. 

The Interpreter: I followed the exact instructions, 

12 and I asked him how old were you when you recol¬ 
lect, and he said: When I was very small, these peo¬ 
ple I am staying with told me about it. 

I asked him how old were you at that time, and he gave 
me the same thing. He repeated the answer. 

I could not get a direct answer the way you want it. 
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The Court: You haven’t gotten it yet? 

The Interpreter: No; he said: When I was very small. 

The Court: Ask him again. 

The Witness: Ever since I can remember; when I was 
small. 

By Mr. Parker: 

Q. WTere you ever informed by Go Shee or Mock Dung 
Chow r who your mother was? 

Mr. O’Donoghue: I object to that, Your Honor, because 
the pedigree exception to the hearsay rule must be that the 
name is given by some member of the family who is in a 
position to know. 

Now, it is obvious that the person he is inquiring about, 
the one with whom he is living, that there is no evidence 
that she was any relation whatever to the plaintiff or to his 
mother. There is no evidence either that she was in any 
position to know about it because she didn’t even live in 
the village where this family apparently lived. She lived 
in Hongkong, where this child was brought wdien he 
13 was small. It is not an exception of the hearsay 
rule on pedigree. 

The Court: Do you wish to be heard? 

Mr. Parker: It is a situation where the testimony shows 
that he was living there at an early age with people in 
Hongkong, and that they stand in a position, having had the 
child then, of a parental relationship, not blood relation¬ 
ship, but in the nature of an adoption, practically. 

The Court: You haven’t established anything of that 
sort as a basis for these questions. 

Mr. Parker: Well, no, only that he was—that his first 
recollection was here in Hongkong. 

Shall we proceed, then? 

The Court: I sustain the objection for the present. 
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By Mr. Parker: 

Q. When did you come to the United States? A. I left 
Hongkong in 1949, either the 10th month or the 9th month. 
I don’t remember clearly. 

Q. When did you arrive here ? 

Mr. O’Donoghue: I don’t think that is material. If Mr. 
Parker knows he can supply the information. 

The Court: There cannot be much dispute as to when he 
arrived. 

Mr. Parker: No; December 16th. 

The Court: It is stipulated that is when it was ? 

14 Mr. Parker: December 16, 1949. 

The Court: All right. 

Mr. Parker: That is the date of arrival at San Fran¬ 
cisco. I might as well give the other, being the release out 
there from custody under bond, which was nine months 
later. 

Mr. O’Donoghue: That is all right. You can put in any¬ 
thing like that. 

The Court: What is the date of release? 

Mr. Parker: September 16, 1950. 

The Court: On bond? 

Mr. Parker: Yes. 

The Court: You stipulate, that Mr. O’Donoghue? 

Mr. O’Donoghue: Yes, Your Honor. 

By Mr. Parker: 

Q. Where did you go after being released from custody 
by the Immigration authorities? A. I came right here, 
straight to Washington, to go to my father’s. 

Q. Have you been living here ever since? 

Mr. O’Donoghue: I object to the question, except as to 
where he went. 

The Court: I sustain the objection. 

He said he came to Washington to live with his father; 
is that correct? 
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15 The Witness: That is right. 

The Court: There is objection to the words, to live 
with his father, because that is the issue in this case. 

Mr. Parker: Yes. 

The Court: I sustain the objection to that. 

Mr. Parker: Well, the rest stands, he came to Washing¬ 
ton? 

The Court: Yet. 

By Mr. Parker: 

Q. Have you been living here ever since? A. I lived here 
in Washington ever since. 

Q. At what address? A. 928 New York Avenue, North¬ 
west. 

Q. And is that the residence— 

Mr. O’Donoghue: Your Honor, this is irrelevant. 

The Court: With whom has he lived? I suppose he has 
been living with the man who claims to be his father. Can 
there be any question about that? 

Mr. 0 ’Donoghue: I only suggest this is all irrelevant. I 
don’t see what difference it makes. I may be wrong but 
he has lived there with whatever the name of the man is 
that is alleged to be the father. 

The Court: Will you stipulate to that? 

Mr. O’Donoghue: Yes. 

The Court: He has been living ever since he came 

16 to Washington with Wong You Henn? 

Mr. Parker: No, Wong Wing. 

Mr. O’Donoghue: I will stipulate that. 

The Court: He is Wong You Henn? 

Mr. Parker: Yes, sir. 

By Mr. Parker: 

Q. Are you married? A. Yes. 

Q. What is the name of your wife ? A. Mock Kim. 

Mr. O’Donoghue: I don’t care whether he is married or 
not. It seems to me irrelevant. It seems he can never get 
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information out of the man without asking irrelevant ques¬ 
tions. I don’t know what bearing this has on the citizen¬ 
ship. 

The Court: It may be leading up to something. 

Mr. Parker: The reason I asked that is because the tes¬ 
timony was at the time of his earliest recollection that he 
was living with his father and mother-in-law. 

The Court: Well, I assume he was married. 

Mr. Parker: That is the question I wanted to ask. 

Whether his wife is the daughter of this Go Shee and 
Mock Dung Chow. 

The Witness: Yes. 

By Mr. Parker. 

17 Q. Have you ever sent Wong Wing any photo¬ 
graphs of yourself over a period of years? A. Yes, 
I have. 

Q. Where are those photographs? A. When the papers 
was prepared for me to come over I submit all my photo¬ 
graphs and pictures to the American Consul in Hongkong. 

Q. Has Wong Wing ever sent you any photographs? A. 
Yes. 

Mr. O’Donoghue: Objection to this as irrelevant, Your 
Honor. I don’t know what it has to do with the question of 
citizenship, whether they exchanged photographs. 

The Court: Well, a father separated from his son is per¬ 
haps likely to send photographs to his son, and vice versa. 
I haven’t heard yet that this plaintiff sent any photographs 
to Wong Wing. 

Apparently he submitted photographs to the Consul. 

Mr. Parker: Yes, sir. 

The Interpreter: Shall I ask that ? 

Mr. Parker: Yes. 

The Witness: Yes, I have sent my dad some pictures too. 
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By Mr. Parker: 

Q. But the answer to the other question was that 

18 Wong Wing did send him photographs? A. Yes. 

The Court: Do I understand they have exchanged 
photographs ? 

The Interpreter: That is right. 

The Court: Ask him that question. 

A. That is right, sir; exchanged photographs. 

By Mr. Parker: 

Q. Are these photographs received by you of Wong 
Wing sent to you at different times, different dates, over a 
period of years? 

The Interpreter: What was your question? 

By Mr. Parker: 

Q. The photographs sent to Wong Wing were received 
by him, were they, over a period of years? A. Yes, that is 
correct. From time to time he took pictures of himself 
and sent them to me. 

Mr. O’Donoghue: I don’t want to keep objecting on this 
ground. If he keeps referring to this man as his father, it 
is all right, but I don’t concede it has any evidentiary value. 
It is a mere conclusion, and I don’t want it to be unfavor¬ 
able because of his using .the term. 

The Court: That is the question before me. 

Mr. 0 ’Donoghue: Yes, it is. 

Mr. Parker: I said Wong Wing. Do you have the pho¬ 
tographs of Wong Wing? 

19 Mr. O’Donoghue: Here are the exhibits from the 
Immigration proceeding and here is the index to it. 

Mr. Parker: These are the photographs. They are the 
same photographs, Your Honor, and I would like to have 
them identified. 

Are they the pictures you have reference to ? 

The Witness: Yes, that is right. 
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Mr. O’Donoghue: There are a lot of photographs there 
that should be identified in some way. 

The Court: Are they photographs he received from his 
father, is that what he said? 

The Witness: Yes; all those pictures I have sent, and 
these pictures my Dad sent me. 

The Court: Do you want to offer them in evidence? 

Mr. Parker: Yes, sir. 

The Court: They will be received. 

Cannot they be identified in the folder so you won’t have 
to take them out? Can they be marked as an exhibit in the 
folder? 

Mr. Parker: Yes. They are Exhibit, it looks like, S-15 
to -22. 

The Court: Well, then, it will be stipulated, Mr. 
O’Donoghue, that he has offered in evidence photographs 
marked S-15 to -22 in the Immigration file? 

Mr. O’Donoghue: Yes, Your Honor. 

20 The Court: And if there is no objection, they will 
be received. 

Mr. Parker: All right, Your Honor. 

That is all. 

Mr. O’Donoghue: I have no questions. 

The Court: Tell him to stand down and take a seat now 
by his counsel. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Parker: Call Mr. Wong Wing. 

The Court: Does he speak English. 

The Interpreter: Yes. 

Thereupon, Wong Wing was called as a witness by the 
plaintiff and, being first duly sworn, was examined and tes¬ 
tified as follows: 

The Court: You better remain, Mr. Interpreter. We 
may need you. 
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I understand this witness speaks English? 

Mr. Parker: He does, hut I think he prefers, so he has 
told me, that he -would rather speak through the interpre¬ 
ter, Your Honor. 

The Court: Well, let us try it out first to see how he 
does. That is the reason I asked the interpreter to remain. 
I know sometimes these witnesses are optimistic 

21 about their command of English and we need the 
interpreter. 

Let us find out. 

Direct Examination 
By Mr. Parker: 

Q. What is your name? A. Wong Wing. 

Q. Where were you born? A. I was born in China. 

Q. What was the date of your birth? A. What did you 
say? 

Q. What is the date of your birth? A. 1901; Chinese 
date, January 6th. 

Mr. Parker: Now, it is February 24, 1901, Your Honor. 
The Witness: That is right. 

By Mr. Parker: 

Q. When did you become a citizen of the United States? 
A. When I came to the United States. 

Q. When did you become a citizen of the United States? 
A. My father was born in the United States. When I was 
born I am a United States citizen. 

The Court: I didn’t get the answer. 

Mr. Parker: His father was born in the United States. 
I think Mr. O’Donoghue will concede this, that he will 
concede he is a citizen, that he acquired citizenship at birth 
under the revised statutes. 

22 By Mr. Parker: 

Q. When did you first come to the United States? A. 
When I come to the United States ? 
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Q. Yes. A. 1921, May 26th. 

Q. At what port did you arrive A. Boston. 

The Court: What was the date in 1921 ? 

The Witness: 1921, May 26th. 

By the Court: 

Q. What calendar is that? A. That is American cal¬ 
endar. 

By Mr. Parker: 

Q. Where do you live now? A. I live at 928 New York 
Avenue, Northwest, Washington, D. C. 

Q. Is that the place of your residence? A. I live there— 
my family apartment is 917 New York Avenue. 

The Court: 917? 

The Witness: 928 is my store. 

By the Court: 

Q. And your apartment is 917; and the store is 928? 
A. Yes. 

Mr. O’Donoghue: I was going to ask about that. 
23 The impression he is giving is that he has got a 

store at 928. 

By Mr. Parker: 

Q. Is that a one-story building? A. Three-story build¬ 
ing. 

Q. What is on the second floor? A. Second floor and 
first floor, lodging house, name of Loosen Hotel. 

The Court: Lodging house ? 

The Witness: Yes; the name is Loosen Hotel. 

By Mr. Parker: 

Q. Do you own that? A. I own the building and the busi¬ 
ness. 

Q. Were you married when you came to the United 
States first? A. I married in China. 





24 


Q. What was the name of your wife? A. Her name Chin 
Moy bnt after marriage Chin Shee. 

By the Conrt: 

Q. What is the name of yonr wife? A. Chin Shee. 

By Mr. Parker: 

Q. What was her maiden name ? A. Chin Moy. 

Q. Did you have any children when you come to 

24 the United States? A. I had one boy when I came in. 

Q. What was his name? A. Wong You Yan. 

Q. Where was he born? A. He was born in Nan Gong 
Village. 

Q. Did you have any other children bom after you came 
to the United States? A. Yes, I have another son. 

Mr. O’Donoghue: I object, Your Honor. 

The Court: I sustain the objection. 

By Mr. Parker: 

Q. When was Wong You Yan born? A. 1920, March 25, 
Chinese date. 

The Interpreter: May 13th. 

The Court: May 13, 1920? 

Mr. Parker: Yes, sir; May 13,1920 is correct. 

By Mr. Parker: 

Q. When you came to the United States, did you testify 
before the Immigration Service at Boston, Massachusetts? 
A. Yes. 

Q. Were you then asked whether your wife was expect¬ 
ing another child ? 

Mr. O’Donoghue: I object to that, what he was 

25 asked then. 

The Court: It would be a self-serving declaration, 
wouldn’t it? 

Do you want to be heard further on that? 

Mr. Parker: I think that his testimony, or at least this 
testimony is admissible as to whether he was asked and 
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what he answered. It is the same basis as would be raised 
if he testified otherwise than what he did. 

Mr. O’Donoghue: You don’t prove facts that way, Your 
Honor. If he testified differently before he may be im¬ 
peached on the basis of that, but I don’t know how you 
prove things that way. 

The Court: I sustain the objection. 

By Mr. Parker: 

Q. All right. Was your wife in a family way when you 
came to the United States? 

Mr. O’Donoghue: I object unless it is shown how he 
knew, if he did know. 

The Court: Overruled. You may answer. 

By Mr. Parker: 

Q. Was your wife in a family way when you came to the 
United States? A. Yes, my wife family way; my wife in 
family way, and also I told Immigration Office at that time. 

Mr. Parker: We will strike the last part. 

26 The Court: I didn’t hear it. 

Mr. Parker: He said he also told the Immigration 
authorities when he came in. 

The Court: I sustain the objection. 

By Mr. Parker: 

Q. After you came to the United States—where is Chin 
Shee now? A. Chin Shee now dead. 

Q. When did she die? A. She die. 

Mr. O’Donoghue: I don’t get the drift of this. Are you 
asking about his wife and when she died? 

Mr. Parker: Yes. 

Mr. O’Donoghue: Well, he has no knowledge about when 
she died, no direct knowledge about when she died at all. 

Mr. Parker: It is a matter of family repute and is an ex¬ 
ception to the hearsay rule. 

The Court: You better get up some law on that. 
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Mr. O’Donoghue.: I don’t particularly care if he wants 
to say he knows, but it is hearsay wrhen she died. I don’t 
think it is vital to the case in any way, if it is recognized 
as being hearsay. 

The Court: Well, if there is no objection, it will be re¬ 
ceived. 

27 When did your wife die? 

By Mr. Parker: 

Q. WTien did your wife die? A. My wife died 1922, Chi¬ 
nese date, in January 20th. 

Q. That is February 16,1922? A. Yes. 

Q. When did you last hear from your wife? A. Last I 
hear from her, she sent me a letter, 1922, in January 3rd, 
Chinese date. That is in the letter. Last letter she sent me. 
Mr. Parker: That is January 30, 1922, Your Honor. 

By Mr. Parker: 

Q. Did she at that time inform you with respect to the 
birth of another child? 

Mr. O’Donoghue: I object to that, Your Honor. 

The Court: I sustain the objection. 

Mr. Parker: Your Honor, I think— 

The Court: Just a minute, now. 

Mr. Parker: I think it is clearly an exception to the hear¬ 
say rule. 

The Court: It seems to me that w r hen a case hinges so 
greatly on this rather unusual question of evidence that is 
raised, you would have authorities readily at hand to ad¬ 
vise me about it, but apparently no one has done so. 

This is in Jones on Evidence: The declarations of 

28 deceased persons may be received, subject to the 
qualifications hereafter named, if the statements 

refer to the age, relationship, birth, marriage, death or le¬ 
gitimacy of persons who are related by blood or marriage 
to the declarant. 

He cites among other things one old Supreme Court Di¬ 
vision case. 
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Mr. O’Donoghue: Is that Stein against Bowman? 

The Court: No; Elliot v. Peirsol. 

I think, gentlemen, if we are going to have these questions 
involved, the difficult questions of law, I will recess now, 
and let you go to the books so as to be able to advise me, 
and particularly if your case hinges on those questions, as 
it seems to. 

Mr. Parker: Yes. 

The Court: Aren’t you.prepared to sustain these ques¬ 
tions ? 

Mr. Parker: I really thought this was such a funda¬ 
mental proposition that there would not be any ground for 
objection. 

The Court: It may be fundamental with you in your 
practice, but I rarely get that question, and I am not pre¬ 
pared to rule intelligently without going to the books, and 
I wish you would advise me about it too. 

I will recess now until 1:30 and I want all the authority 
that you can get so you can help me in this case. If 
29 that is what your case hinges on, a statement of this 
kind, the statement I find in Jones seems to support 
you, but we want to go into it more thoroughly. 

Mr. Parker: I think we will find it in Wigmore on Evi- 

O # ° 

dence in the same situation. 

The Court: I am very glad to have Wigmore, although 
sometimes Wigmore states what he thinks ought to be the 
law rather than what it is. 

I will recess now until 1:30. 

(Thereupon a recess was had from 12:30 o’clock p. m. 
to 1:30 o’clock p. m.) 

Afteb Recess 

(The trial was resumed at 1:30 o’clock p. m. pursuant to 
the recess.) 

The Court: All right; the witness will resume the stand. 

Thereupon, Wong Wing resumed the witness stand pur¬ 
suant to the recess and testified further as follows: 
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The Court: Mr. Reporter, will you read back the last 
question? 

The Reporter (Reading): “Question: Did she at that 
time inform you with respect to the birth of another 
child?” 

30 The Court: Do you think that is admissible ? 

Mr. Parker: Yes, I do. I think that is a statement 
clearly of a deceased person who has the closest relation¬ 
ship with the complainant, being the claimed mother, and it 
is a letter written by her or a statement made by her, we 
will show at this time, to her husband with respect to the 
birth of a particular child 

The Court: Well, now, the declarant is dead? 

Mr. Parker: Yes. 

The Court: I think he testified his wife is dead? 

Mr. Parker: That is right. 

The Court: Now, a communication* if written, I believe, 
could be received, from my review of the authorities, but 
you haven’t asked him to produce the written communica¬ 
tion. 

Mr. Parker: No; I am going to, Your Honor. 

The Court: What? 

Mr. Parker: I am going to. I was leading up to it, to ask 
him if he ever received any communication from her. 

The Court: Do you object? 

Mr. O’Donoghue: Yes, I object to the question. It is 
true some of the conditions have been specified, possibly of 
hearsay. For instance, he has testified that his wife is 
dead. I don’t know whether that is sufficient because there 
is no direct proof of it. But assuming for the moment that 
is so, the rule, as I understand it, is that there 

31 must be evidence aliunde of the relationship between 
the declarant and the person who claims relation¬ 
ship. In other words, the letter itself is not sufficient. For 
example, Mr. Parker said this is the letter of the closest 
relative, the mother, but that fact is not proven. 
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According to Wigmore, therefore, it could not be admis¬ 
sible. There is no proof of the relationship of this plain¬ 
tiff to the person who is supposed to have said that she was* 
the mother. There must be -some evidence, perhaps only 
slight evidence, but some evidence of that relationship, and 
that is what Wigmore says in paragraph 1490. He says: 
Declarant’s qualifications must be shown. 

In this case the declarant would be the mother, not the 
particular person who had testified what she said. 

Wigmore says: Upon the general principle for testi¬ 
monial knowledge, paragraph 654, the qualifications of the 
deceased declarant, his relationship or whatever is relied 
upon as equipping him with information, must be shown in 
advance. In other words, the relationship of the declarant 
to the family whose history he refers to must be shown by 
evidence independent of his mere declaration. Otherwise, 
there would be a begging of the question. 

I say that essential element has not been shown. We 
have seen Mr. Parker rely on it, and realizing the neces¬ 
sity of showing that, but failing to show it, and that 
32 is why I say any evidence such as this is not ad¬ 
missible. 

The Court: He has testified that he married a certain 
person. 

Mr. Marshal, will you get my pad from upstairs, that I 
have made notes on? 

Mr. O’Donoghue: Yes, he testified that. 

The Court: That he married a certain person, whose 
name I can’t recall, which is a Chinese name, and he said 
the question was presented to bring out some declaration 
made by the person to whom he had testified he was mar¬ 
ried. 

Mr. O’Donoghue: Yes. 

The Court: And there is evidence she is now dead. 
Wouldn’t that satisfy it? 

Mr. O’Donoghue: It doesn’t make any difference 
whether she was married to him or a total stranger. He is 
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merely repeating something. Nobody can prove it that 
way. The particular relationship must be shown, and for 
them to prove that there must be some proof in advance of 
the admission, a statement of some kind of relationship 
between the declarant and this person to whom she is 
speaking. 

The Court: To the plaintiff, you mean! 

Mr. O’Donoghue.: To the plaintiff. 

The Court: You cannot prove it all by witnesses. 

Mr. O’Donoghue: No, he can’t, perhaps not. He has to 
prove it. However, before that becomes admissible, 
33 as Wigmore says, evidence of relationship must be 
shown in advance, and that is, of course, the great 
failure here. 

I submit that there might be other objections to the sup¬ 
posed letter but we haven’t come to that point yet. I sup¬ 
pose the objection, an additional objection might be made 
now, if he received that information by letter, then the let¬ 
ter, if it is admissible on other grounds, would be the best 
evidence and probably the only evidence of it because he 
didn’t hear anything directly from the woman in China, 
who is his wife, after he left China. 

According to him, she died shortly after, within a year 
after he left China, and he never saw her again. 

There is no birth certificate or anything of that sort of 
any relationship between the declarant and the plaintiff, 
and I submit therefore it is inadmissible. 

There is a further objection, I think, that might be made 
that it is irrelevant until there is shown some relationship 
between the person spoken of and this particular plaintiff. 
There is not any showing of that whatsoever. I mean, the 
person spoken of has not been in any particular way identi¬ 
fied as to relationship with this plaintiff. 

The Court: That is the same point you made, stated in a 
different way. 

Mr. O’Donoghue: I don’t think it is precisely the same. 
It is the conclusion. 
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34 The Court: I overrule the objection. I am going 
to allow it to come in at this point and depend on 

Mr. Parker to connect this plaintiff with that statement. 
Do you understand that? 

Now, I simply overrule the objection to that one question, 
and I am giving you that opportunity. 

Mr. 0 ’Donoghue: There may be some objection because 
of the best evidence rule. I don’t know what is coming, I 
suggest that the letter is the best evidence, and therefore 
it is objectionable, on that ground, that he is merely saying 
he heard from her, when it is clear he could only hear by 
letter. 

The Court: What is that question, Mr. Reporter? 

The Reporter (Reading): “Question: Did she at that 
time inform you with respect to the birth of another 
child?” 

The Court: That can be answered yes or no, and the next 
question will be how she informed him, and that may bring 
up the issue which Mr. 0 ’Donoghue has now raised. 

Answer that yes or no. 

The Witness: What was the question? 

(Pending question read.) 

The Witness: Yes. 

By Mr. Parker: 

35 Q. How did she inform you? A. How? 

Q. How did she inform you? A. My wife in¬ 
formed me about the child? 

Q. Yes. A. When I left China. 

By the Court.: 

Q. How did she inform you, is the question. Was it by 
letter or tell you face to face? A. You mean, in a family 
way that time? She write a couple of letters to me. 

Q. She wrote a letter to you? A. Yes, sir. 
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By Mr. Parker: 

Q. Where is the' letter now? A. I give to Immigration 
Office. 

The Court: He did what? 

Mr. Parker: He gave it to the Immigration Office. 

The Court: Were you called on to produce? 

Do you have it? 

Mr. Parker: Yes; this is apparently it. 

The Court: Have him identify it, and have it marked and 
if it needs to be translated, it can be translated. 

By Mr. Parker: 

Q. I show you this letter— A. That is the letter. 
36 Q. Is this the letter you referred to? A. Yes, that 
is the letter my wife sent to me. 

Q. That is the letter your wife sent to you? A. Yes; my 
wife sent to me. 

The Court: Have it marked. 

Mr. O’Donoghue: I object to that method of identifica¬ 
tion. 

By the Court: 

Q. Is that her handwriting? A. Her handwriting. 

The Court: Are you satisfied now? 

Mr. O’Donoghue: Yes, I am. 

The Court: Have that marked. 

(Thereupon the document was marked as Plaintiff’s Ex¬ 
hibit No. 1 for identification.) 

The Court: Mr. Parker, do not go to another exhibit, 
just take one at a time. 

Mr. Parker: This is the translation, Your Honor. 

The Court: Do you offer this in evidence. 

Mr. Parker: I offer this in evidence. 

The Court: Well, I can’t tell whether this is relevant 
until I have the translation. 

Mr. Parker: That is correct. 
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The Court: Do you want the interpreter sworn to trans¬ 
late it? 

! 37 Mr. 0 ’Donoghue: If there is a translation at¬ 
tached to it, I am satisfied. 

! The Court: Do you offer the translation? 

Mr. Parker: Yes, sir. 

The Court: Have it marked with the same number 
but A. 

Mr. 0’Donoghue: I said I didn’t object to the transla¬ 
tion that was attached to the letter. There is one attached 
to it. 

The Court: That is the one you are identifying? 

Mr. Parker: Yes. 

The Court: Have that marked with the same number but 
give it an 4 ‘A” number. 

(Thereupon the document was marked as Plaintiff’s Ex¬ 
hibit 1-A for identification.) 

j! 

The Court: Do you object to that? 

Mr. 0’Donoghue: Yes, I object to it on the ground, on 
the original ground that it is hearsay evidence and the nec¬ 
essary groundwork for an exception to the hearsay rule has 
not been laid. There is no showing absolutely or relation¬ 
ship between the declarant and the plaintiff in this case, 
* which is the relationship with which we are concerned, and 
also there must be some preliminary showing and that has 
not been shown. 

* Therefore, this does not come within an exception to the 

, hearsay rule because it doesn’t show that and be- 

38 cause the declarant is not here to be cross-examined, 
and it should only be received with all these safe- 
■ guards which are generally recognized in the exceptions. 
¥ The Court: I will receive them subject to being connected 
with this plaintiff. Do you understand that? 

Mr. Parker: Yes. 

The Court: Now, I will read it. 
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(Thereupon the documents previously marked for identi¬ 
fication as Plaintiff’s Exhibits 1 and 1-A, respectively, were 
received in evidence.) 

The Court: I will have to take a recess so that I can get 
my papers. 

(Thereupon a short recess was had.) 

The Court: You may proceed. 

Mr. Parker: Your Honor, I want to ask something here. 
In connection with the pretrial, the defendant has stipu¬ 
lated that the FBI document examiner’s report of a letter 
to Wong Wing by his wife concludes that it is impossible 
to establish the date or age of the letter. 

The Court: All right. 

By Mr. Parker: 

Q. Now, do you recall— 

Mr. O’Donoghue: If that is offered in evidence, I object 
to it. I don’t think that is proper in any way. 

Mr. Parker: The stipulation ? 

39 Mr. O’Donoghue: We stipulated as to what it 
says. As to whether it is admissible, that is quite 
another thing. 

The Court: What is your objection? 

Mr. O’Donoghue: That is not evidence of anything. 

The Court: You stipulate that the FBI report on this 
letter concludes that it is impossible to establish the date 
or age of the letter? 

Mr. O’Donoghue: Yes. 

The Court: So there is no evidence whatever of any kind 
except their inability in that to make any finding. 

Mr. 0 ’Donoghue: I don’t think it is proof one can offer 
or offer as proof. 

The Court: Certainly, he can call the examiner of ques¬ 
tioned documents to the stand and ask him the age of the 
letter, and the examiner can say he is unable to say, and 
that is all the stipulation goes to. 
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Mr. 0 ’Donoghue: If there had been objection to putting 
him on the stand and the Court inquired, what do you pro¬ 
pose to prove by the testimony, and he would say that I 
propose to prove we cannot prove anything about the let¬ 
ter, I think on that it should be rejected, and I think there¬ 
fore this should be rejected. It is purely negative. 

The Court: Overruled. 

By Mr. Parker: 

Q. Now, Mr. Wong, do you remember the date of 

40 this letter? A. Yes, sir. 

Q. Will you please state— 

Mr. O’Donoghue: I suggest the letter speaks for itself. 
The Court: I sustain the objection. 

He can testify as to when he got it. 

Mr. Parker: All right, Your Honor. 

By Mr. Parker: 

Q. When did you receive this letter? A. About Febru¬ 
ary, some date February. 

Q. What year? A. 1922. 

Q. And on receipt of this letter, did you communicate 
with your wife in acknowledgement of the letter? A. Yes, 
I answered the letter. 

Mr. O’Donoghue: I object to this, Your Honor. 

The Court: Overruled. 

He can answer that yes or no. Did you or didn’t you? 
The Witness: I did answer the letter. 

By Mr. Parker: 

Q. When did your wife die? A. She died— 

Mr. O’Donoghue: I object to that All he can testify to 
is hearsay. It is inadmissible. 

41 Mr. Parker: I think it is a matter of general fam¬ 
ily repute. 

Mr. O’Donoghue: It is not shown who told him his wife 
was dead, to begin with. I don’t see that it can be pinned 
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to what type of hearsay it is, in the first instance, and 
whether it conld become an exception to the rule. 

The Court: Overruled. You may answer the question. 

The Witness: She died in 1922; Chinese date, Janu¬ 
ary 20. 

Mr. Parker: February 16,1922, Your Honor. 

By Mr. Parker. 

Q. And who informed you of her death? 

Mr. O’Donoghue: I object to that. I think that the 
groundwork should have been laid first, if any. I don’t 
think it makes any difference who may have informed him. 

The Court: Overruled. 

The Witness: Lee Ying Mee, she said— 

The Court: No; just answer the question. 

Mr. O’Donoghue.: I move that question and answer be 
stricken because there is no showing whatsoever that it 
came under the pedigree exception to the hearsay rule. 

The Court: Bead the answer. 

(Answer read.) 

The Witness: That is right. 

The Court: The objection is overruled. 

By Mr. Parker: 

42 Q. And where did Mr. Lee Ying Mee live ? A. She 
lived in Sentoon Village, Toishan, China. 

Q. Is that the place where you said your wife died A. 
She died there; yes. 

Q. Now, on receipt of word from Lee Ying Mee of the 
death of your wife, did you contact any person to find out 
the whereabouts of your two children? A. Yes, sir. 

Q. Wong You Yung and Wong You Henn? A. Wong 
You Yung, my oldest son, stayed with Mr. Lee Mee in Sen- 
toon Village, Toishan, China. 

Wong You Henn, my second son, stayed in Hongkong 
with Mr. Mock Dung Chow. 
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Mr. O’Donoghue: I move the answer be stricken for 
obvious reasons. 

The Court: Overruled. 

By Mr. Parker: 

Q. Did you communicate with this Mock Dung Chow? 
A. Yes. 

Q. Immediately after receiving information concerning 
your wife’s death? A. Well, I received from Mr. Lee Ying 
Mee— 

The Court: This witness must answer responsively. 

Read the question, Mr. Reporter. 

(Pending question read.) 

43 The Court: Wait a minute. Answer that yes or 
no. 

The Witness: Yes, sir. 

By Mr. Parker: 

Q. And did he communicate with you with respect to hav¬ 
ing vour son Wong You Henn with him? A. Yes, sir. 

The Court: I sustain the objection. 

By Mr. Parker: 

Q. Did you make arrangements for the support and 
maintenace of Wong You Henn? A. Yes, sir. 

Q. Have you ever since continued to support and main¬ 
tain him at any time that was necessary? A. Yes, sir; I 
sent money. 

Q. Has Wong You Henn ever sent you any photographs? 
A. Yes, sir. 

Q. Of himself? A. Yes, sir. 

Q. And was this over a period of years that these pic¬ 
tures were sent? A. He sent me. 

By the Court.: 

_ • ♦ .... -* ' 

Q. Was it or not? Was it over a period of years or one 

time ? A. Different times. 
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44 By Mr. Parker: 

Q. And did 'these pictures represent him at different 
ages? A. Yes, sir. 

Q. And where are those pictures now, Mr. Wong? A. I 
give the Immigration Office. 

The Court: Are those the pictures that you identified 
and received in evidence? 

Mr. Parker: No. Those are the ones that Mr. Wong 
sent Wong You Henn and were actually identified by Wong 
You Henn. 

The Court: I haven’t seen these. Let me see them. 
Those others received in evidence, you never handed them 
to me. 

Were they actually received, Madam Clerk? 

The Deputy Clerk of the Court: Yes, Your Honor. 

The Court: All right. 

Mr. Parker: The others are in there, too. 

The Court: Let us do this in an orderly way, please. 

By Mr. Parker: 

Q. Are these the photographs and pictures ? 

The Court: I cannot hear you. This is not an admin¬ 
istrative office; this is a court now. You have got to speak 
up and have a record made. 

By Mr. Parker: 

45 Q. Are these the pictures and photographs to 
which you have reference? A. That is right. 

Q. The ones you submitted to the Immigration authori¬ 
ties? A. Yes, sir. 

Q. How many were there ? A. Six. 

Mr. Parker: I introduce in evidence, Your Honor, three 
photographs that are marked Exhibits 27, 28, and 29. 

The Court: Now, they are pictures allegedly sent by the 
plaintiff to the witness? 

Mr. Parker: To this witness; yes, sir. 

The Court: Any objection? 


Mr. O’Donoghue: No, Your Honor. 

The Courts: They may be received- May I look at them? 

All right. 

By Mr. Parker: 

Q. I don’t think I have asked him whether he sent pic¬ 
tures to Wong You Henn or not. 

Did you send pictures to Wong You Henn yourself? A. 
Yes, sir; sent a whole lot to my family too. 

Q. To what address did you send them? A. To 52 Dinan 
Street, Shun Shui Po, Hong Kong. 

Mr. Parker: Hong Kong, China. Is that sufficient? 

46 By Mr. Parker: 

Q. Now, do you believe, Mr. Wong, that there was any 
particular physical characteristics showing or that might 
show the resemblance between you and the plaintiff? 

The Court: I sustain the objection. 

The Witness: Yes. 

The Court: No; you can’t answer when I sustain the ob¬ 
jection. 

Mr. Parker: I think that is all. 

Mr. O’Donoghue: I have no questions at this time, Your 
Honor. 

The Court: Stand down and have a seat in the court 
room. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. O’Donoghue: Do you rest? 

Mr. Parker: Yes. 

Mr. O’Donoghue: Well, I move to dismiss at this time, 
Your Honor. I don’t think the plaintiff has sustained the 
burden of proof. There is no proof of any value whatso¬ 
ever that this plaintiff is the son of the man whom he says 
he is the son of. 

The sole reliance is placed on a letter and the necessary 
relationship between the writer of that letter and the plain- 
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tiff has not been shown by any external proof what- 

47 soever. Indeed, I think the letter should be stricken 
now for the failure to sustain the connection. 

The plaintiff merely claimed he was born in China some¬ 
where with the claim that his man was his father. Now, I 
see nothing to show that anybody in China could not have 
made the same arrangement with some man in the United 
States in order to come to this country. 

It is necessary for him to show the birth of this child 
subsequent to his taking of residence in the United States. 
Since he never went back to China, it is all based entirely 
on this one letter. There is no evidence whatsoever that 
the son has a relationship to his mother or to the mother- 
in-law, nor is there any evidence given by the father in that 
connection, or any evidence whatsoever which would make 
it an exception to the hearsay rule, and therefore it has no 
probative value. 

Also, there has been a failure to sustain the burden of 
proof necessary in a court of law to establish the case. 

Mr. Parker: Your Honor, I think the case has been estab¬ 
lished in about as good a way as it possibly could be under 
the peculiar circumstances related. 

Now, it is established by the evidence submitted when the 
father came to the United States, and it is also established 
by the evidence, the statements in the letter introduced in 
evidence, when the child was born, when this child 

48 was born, and the name he was given, and where he 
was left by the mother, and her return to the village, 

and, in fact, she died there, and which has been admitted 
into evidence. 

The father had communicated with persons who verify 
where this particular child was and also the other one. He 
found out about that from that letter and it verified the 
statement in the letter, and he merely dealt with the people, 
and he has since received from time to time pictures, and 
we didn’t bring it out about the continuous communication, 
but he received pictures of the boy at different ages, and the 
boy received photographs from him at different times. 


Now, I think all this certainly goes to show that such 
family relationship is as claimed, and with this letter in evi¬ 
dence, and it being acknowledged, at least, by the defendant 
that they cannot tell when that letter was written, of which 
I don’t offer any criticism, as I was in the FBI myself at 
one time. 

So we take the statement as it stands there, and certainly 
that letter is not refuted in any manner whatsoever as be¬ 
ing regarded as absolutely genuine, and when that is done, 
it seems to me that is the best evidence we could possibly 
have under the circumstances of the birth of Wong You 
Henn on that date subsequent to the time his father first 
came to the United States. 

If that is true, then he is unquestionably a citizen 
49 of the United States, and I tried to point out to the 
Court, in a peculiar way perhaps what I regard and 
what certainly the father and the complainant regard as 
characteristics of resemblance, and I hope the Court itself 
has taken note of it, and I think that is certainly a matter 
that the Court can take into consideration. 

Mr. O’Donoghue: I have nothing further to say, Your 
Honor. 

The Court: Now, the plaintiff has testified, Mr. 
O’Donoghue, as far as he can remember, he lived always 
in Hong Kong with the person who became his father-in- 
law, namely, Mock Dung Chow. That is to say, he lived 
with him in Hong Kong until he came to the United States. 

This letter from Wong Chin Moy, purporting to be the 
wife of the witness, states, that she has entrusted this 
young child to Mock Dung Chow living in Hong Kong. I 
think that there is a connection, prima facie, at least. 

Mr. O’Donoghue: Well, I don’t think so, Your Honor. 
There is no showing whatsoever of relationship of the per¬ 
son who made this declaration about the boy. 

The Court: You mean, Wong Chin Moy? 

Mr. O’Donoghue: Yes. 
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The Court: But the witness Wong testified that she was 
his wife. 

Mr. 0 ’Donoghue: I suppose I haven’t made my- 

50 self clear. It doesn’t make any difference who tes¬ 
tified as to having heard this matter from the de¬ 
clarant. It can he the husband or it can be a total stranger, 
but the point is, as stated in Wigmore, there must be some 
external evidence of the relationship of the declarant, the 
alleged mother here to the son, and there is an absolute 
failure of that in this case. There is no evidence whatso¬ 
ever. There must be evidence aliunde of the relationship, 
of her relationship to the person she claims to be related to. 

The Court: Where do you find that in the law? 

Mr. 0’Donoghue: This is paragraph 1490, which I re¬ 
ferred to. Declarant’s qualifications must be shown. Upon 
the general principle of testimonial knowledge, the quali¬ 
fications of the deceased declarant, his relationship or what¬ 
ever is relied upon as equipping his with information, must 
be shown in advance. In other words, the relationship of 
the defendant to the family whose history he refers to must 
be shown by evidence independent of his mere declaration. 
Otherwise, there w’ould be a begging of the question. 

The Court.: You have evidence independently, namely, 
the evidence of Wong Wing. 

Mr. 0’Donoghue: But he knows nothing of it. 

The Court: He knows whether Wong Chin Moy is his 
wife. 

Mr. 0’Donoghue: That is the only thing he does know. 

The Court: That establishes the relationship of 

51 the husband and therefore her declaration as to this 
child is a connecting link in his extraneous evidence. 

Mr. 0’Donoghue: But there is no showing whatever of 
his knowledge of the relationship to the child. That is an 
essential thing. 

The Court: What was that, again? 

Mr. 0 ’Donoghue: There is no showing whatsoever of his 
knowledge of any relationship of the wife to the child, such 
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as what yon conld connect to some external evidence, snch 
as a birth record. That wonld be good evidence. 

The Court: But there are never any birth records in 
China in any of these cases. 

Mr. O’Donoghue: Oh, yes, they are often offered. 

The Court: Well, I have had two or three of them. 

Mr. O’Donoghue: I only just the other day had knowl¬ 
edge one was offered from this -same section. 

The Court: Moreover, it is impossible to have a deposi¬ 
tion from there. 

Mr. O’Donoghue: It is not impossible to take them in 
Hong Kong where he is stated to have some relatives. 

Mr. Parker: There wasn’t any relative. That would 
have been ruled out on the ground that it wasn’t a close 
relative. The father could not testify with respect to the 
child there. 

Mr. O’Donoghue: This is another point about the letter, 
Your Honor: There is nothing at all except this 
52 statement by the father that he received it at a par¬ 
ticular time. There is no postmark or anything else 

on it. 

The Court: I noticed that too. I wondered why you 
didn’t cross-examine on that. I wondered why you didn’t. 

Mr. O’Donoghue: I didn’t think it was necessary. It is 
evident from the letter itself. It has no envelope and it has 
no postmark, and I don’t see how it could be delivered in 
any fashion in that way. 

The Court: It may have been brought by a friend. 

Mr. O’Donoghue: There is no testimony as to that. 

The Court: I know it. He said he received it. You didn’t 
cross-examine him. I will let you cross-examine him if you 
want to on that. 

Mr. O’Donoghue: Very well. But let me say this: This 
man comes and says: I am the son of this particular per¬ 
son. There is no showing that is his true name. He brings 
no credentials, no birth certificate or registration, or any¬ 
thing else to show that he ever went under that name , in 
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China, and this is a letter that we cannot tell anything 
about at all. It is just produced here without any kind of 
showing when it was written or anything else except this 
testimony of his. 

Now, that is clearly hearsay testimony. There is no 
establishment by any proof except by hearsay proof of the 
death of the declarant, other than the writer of the 

53 letter, and I submit that you cannot prove that by 
hearsay evidence, in order to prove a document that 

is hearsay. 

The Court: Well, Wong Wing testified that he was mar¬ 
ried to Wong Chin Moy. 

Mr. O’Donoghue: Yes, but he also testified that he heard 
she was dead. There is no evidence that she is dead. 

The Court: He testified that this letter is in her hand¬ 
writing, and he received it from her, I think he said, in 
1922. 

Mr. O’Donoghue: Yes, he said that. 

The Court: And this letter gives information about the 
birth of a second son and information as to what was done 
with that son and what arrangements were made for the 
maintenance of that son and to whom she had entrusted 
him. That, of course, corresponds with what the plaintiff 
testified that he recalls since his earliest recollection. 

Mr. O’Donoghue: No. 

The Court: I am confronted now with a prima facie case. 
It seems to me if this letter is admissible, it is made. 

Mr. O’Donoghue: I contend it is not admissible because 
there is no showing about the declarant. 

May I see the letter now, Your Honor? 

The Court: Yes. 

Mr. 0 ’Donoghue: I have no other copy of it. 

I merely asked for it to point out, in answer to the 

54 observation of Your Honor, that there is no show¬ 
ing whatsoever that she did in fact go to Hong Kong 

with this child. He recollects he was there, that his first 
recollections were in Hong Kong, but there is nothing to 
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show this was written before she had ever gone there, even 
if it is accepted as true. So it does not coincide in any 
true sense with his earliest recollections. 

The Court: I don’t follow you there. I think it does. 

Mr. O’Donoghue: His earliest recollections were in 
Hong Kong. This says something about going to Hong 
Kong, but it doesn’t say that any such arrangements ever 
were actually made, or that she did go there. 

The Court: This was written when he was one year old, 
if it is not spurious. 

Mr. 0 ’Donoghue: It is written when he was five months 
old, if not spurious. 

The Court: Well, less than a year old. 

Mr. 0 ’Donoghue: I am not saying that there is no con¬ 
flict. I say that there is no proof. 

The Court: At the moment, tell me: Can you take a 
deposition in Hong Kong now? 

Mr. 0 ’Donoghue: Oh, yes. It is a British Crown Colony. 

The Court: I just didn’t know that. 

Mr. O’Donoghue: It is still under British domain, and 
if his father and mother-in-law—there is no showing 
55 they are still living—they might show some relation¬ 

ship to the family. I don’t know, but he has not done 
that, and their testimony would have been admissible. 

We are confronted with testimony that is not relevant to 
the person who is in court at all. There is no mention of 
physical characteristics or birth marks. 

The Court: I can raise reasonable inferences from your 
failing to produce testimony that is available to you, and if 
that is true that a deposition can be taken in Hong Kong, 
vou haven’t done that. 

Mr. Parker: Your Honor, the depositions that may have 
been taken in Hong Kong could have only been in the same 
effect of the testimony offered here. 

The Court: Oh, no. 

Mr. Parker: To this extent:' That the child was living 
with them. They weren’t present at the birth of the child. 







46 


The Court: You concede then that a deposition could be 
taken in Hong Kong! 

Mr. Parker: Well, I would not concede that they could 
be taken. I will say that I had ideas of doing so but I gave 
them up because I thought the evidence was perfectly sat¬ 
isfactory otherwise and that the depositions would add 
nothing to it. 

The Court: You know, Mr. Parker, when a party fails 
to produce testimony peculiarly available to him, the 

56 presumption is that testimony, if produced, would be 
unfavorable to his cause of action, and that is what 

I am confronted with here in a very close proposition. 

Mr. Parker: Well, I see that. 

The Court: I will continue this if you want to take that 
testimony in Hong Kong. 

Mr. Parker: Well— 

The Court: I don’t want to do any injustice to this plain¬ 
tiff. If he is truly the son of this man Wong Wing, he 
should be admitted because he is a citizen. If he is a fraud, 
he should be put out. 

Mr. Parker: I agree with that entirely. Well, if Your 
Honor believes that way about it, I suppose— 

The Court: No, I don’t believe that way about it. I am 
giving you that privilege. 

Mr. Parker: Well, all right, I will make every possible 
effort to get the deposition. 

The Court: You don’t have to. 

Mr. Parker: Well, I want to, Your Honor. 

The Court: The only question before me is whether there 
is a prima facie case. I rather suspect that if I rule against 
the Government, it will end it because in one or two cases 
I have had of this character before, they ended just that 
way because the courts have held that the Government 
cannot offer this proceeding before the Immigration 

57 authorities. 

Mr. Parker: Yes, that is right. 

The Court: That is my recollection of it. 
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Mr. Parker: I think that is good. 

The Court: Am I right about that or wouldn’t you want 
to concede that? 

Mr. O’Donoghue: No, I don’t concede it but we have a 
stipulation that the records in the Immigration Service may 
be offered subject only to the objection of relevancy and 
materiality. 

The Court: Well, I haven’t read these lately, Mr. 
O’Donoghue, but I think the Oda case and some of the 
others hold that way. 

Mr. 0 ’Donoghue: The Oda case didn’t hold they were in¬ 
admissible but held that the determination by the Immigra¬ 
tion Service could have been reviewed, and that only by 
habeas corpus, and was not res judicata, and that there was 
a right to a trial de novo under the citizenship rule. It 
didn’t hold they were inadmissible. 

The Court: I think I had one case a year or so ago where 
Mr. O’Donoghue was counsel, and my recollection is—of 
course, I don’t keep these in mind—that I concluded and 
the Government conceded that these records were not ad¬ 
missible, and the difficulty was the Government didn’t have 
anything else. 

58 Mr. O’Donoghue: Well, that is often the difficulty, 
but it seems to me we are not quite in that position 
in this case, as it is stipulated that subject to relevancy 
and materiality it will be received. 

The Court: Then am I wrong in my recollection of the 
law in that? 

Mr. O’Donoghue: I don’t know. I believe you are, Your 
Honor. I have no reason to believe they are not admissible 
in the same way any other evidence might be admissible, as 
if it were a deposition or sworn statement of the plaintiff or 
something of that sort, and they would be admissible as any 
other sworn statement. 

The Court: Oh, yes, but I mean the entire record, which 
I think Government counsel wished to put in in that case. 
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Mr. O’Donoghue: No, I don’t think that it would be auto¬ 
matically admissible in a citizenship proceeding, but I don’t 
say in view of the stipulation, Your Honor, that it would 
not be admissible. 

The Court: Well, here it says in the pretrial that the file 
of the Immigration Service may be offered without formal 
proof, subject to relevancy, competency and materiality. 
Mr. 0’Donoghue: Yes. 

The Court: So all that has been stipulated is that 

59 the preliminary proof be waived and that does not 
help you very much. 

Mr. 0’Donoghue: Perhaps, I take it, that we are sus¬ 
pending in order to give him opportunity to obtain further 
depositions? 

The Court: What I had in mind was the case where the 
plaintiff looked so young that he could not possibly, in my 
judgment, have been the man. 

Mr. 0’Donoghue.: I remember that case. 

The Court: Were you in that case? 

Mr. 0’Donoghue: Well, I didn’t actually try it but I 
participated to some extent. 

The Court: I didn’t think that he could possibly be the 
man, and he employed an expert, as I recall it, and I came 
to the conclusion that he probably was the age he said he 
was. He looked about fourteen and he had to be twenty- 
one. 

Mr. O’Donoghue: Yes, I remember that case very well. 
The Court: Mr. Interpreter, weren’t you in that case? 
The Interpreter: I don’t remember the case. 

The Court: What was that case ? 

Mr. Parker: I think I have heard of the case, Your 
Honor. 

Mr. O’Donoghue: But that was only to the effect that 
the Court was not bound by the conclusions of the 

60 Immigration authorities as to any of those facts. It 
didn’t necessarily mean a portion of that record 

wasn’t admissible 



The Court: I think the case only holds that the appli¬ 
cation on habeas corpus is not res judicata so far as the 
application for declaration of citizenship is concerned. 

Mr. 0 ’Donoghue: That is correct, Your Honor. 

The Court: These cases go out of my mind. 

Mr. Parker: I know it, Your Honor. 

The Court.: If you want to do it I will give you a chance 
to take a deposition. 

Mr. Parker: Well, Your Honor, I think we will rest the 
case on the evidence before the Court. 

The Court: Well, then, I have before me a motion to 
dismiss. 

I will deny it, without prejudice. 

Mr. 0’Donoghue: Very well, Your Honor. May Mr. 
Wong Wing take the stand? 

I am proceeding now in accordance with Your Honor’s 
offer to allow me cross-examination. 

The Court: Well, then, I am not ruling on the motion 
until you are through with the cross-examination. 

Mr. 0’Donoghue: Very well. Your Honor. 

The Court: Wong Wing, will you take the stand again? 

61 Thereupon, Wong Wing was recalled as a witness 
and, having been previously duly sworn, was ex¬ 
amined and testified further as follows: 

Cross-Examination 

By Mr. 0’Donoghue: 

Q. Mr. Wong, was your wife an educated woman? A. 
Very educated. 

Q. Very educated? A. Yes. 

Q. And you recognize this letter as being her handwrit¬ 
ing? A. Absolutely. 

Q. Now, the entire thing is in her handwriting, is it? A. 
Absolutely. 

Q. I beg your pardon? A. He asked me is it my wife’s 
own handwriting? 
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By the Court: 

Q. Is this all in her handwriting? A- All in her own 
handwriting. 

By Mr. 0 ’Donoghue: 

Q. Now, was that letter mailed to you? A. She mailed 
letter to Boston, and in Boston friend turned it over to me. 
Q. I don’t understand you. A. Mailed letter to 

62 Boston, and Boston friend sent it to me. 

I was in Baltimore at the time. The letter sent to 
Boston and then sent to Baltimore where I was at that time. 

Q. Now, have you the envelope to the letter? Is that 
where it was received by you? A. The envelope? She sent 
to me in the letter from Boston. They opened them up and 
they sent to me in Baltimore. 

The Interpreter: The letter was sent, Your Honor, sent 
to some friend of his in Boston, and this was an envelope 
inside of another envelope, and then the fellow opened it 
up and saw this was a letter for him, and he wrote another 
envelope and put this letter inside in the envelope and sent 
it to him in Baltimore. 

By Mr. 0 ’Donoghue: 

Q. Have you got the envelope in which it was contained ? 
A. The envelope have three or four letters with somebody 
else’s name on it, and I don’t know who carried it. 

By the Court: 

Q. What was that, letters to other people? A. Yes, they 
have got some letters from China in Boston to other people. 
Maybe some other people have the same, in the same ad¬ 
dress that I live in Baltimore, and they sent to Balti- 

63 more in one envelope, and in Baltimore they open it, 
and one belong to me and one to the other guy, see. 

Generally, they didn’t get directly addressed to me at that 
time. 
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By Mr. 0’Donoghue: 

Q. The question is: Have you the envelope in which that 
letter was sent from Boston to you? A. No, I don’t have it. 

Q. Have you any other letters written to you by your 
wife? A. Only one I got. I had two or three but I don’t 
know where. I mislay somewhere. 

Q. Were they written before or after this letter? A. 
What did you say? 

Q. Were they written before or after this letter? A. No; 
this is the final letter. 

By the Court: 

Q. The final letter? A. Yes. 

By Mr. 0 ’Donoghue: 

Q. There were other letters that followed this one? A. 
No more letters followed this. 

Q. No more letters have followed this? A. No. 

Q. But letters preceded this? A. Before this letter, I 
had some letters. 

64 Q. How many letters altogether did your wife 
write you after you came to this country? A. Three 
or four. 

Q. Do you remember when you received the first letter 
from her? A. The first letter, I think around July. 

Q. July of 1921? A. That is right. 

Q. And when was that letter written? A. I could not 
remember that. 

Q. Well, it was received promptly? Do you remember 
that? A. What? 

Q. Was it received shortly after it was written, within a 
month or so after it was written? A. Too far back to re¬ 
member that. 

Q. When did you receive the next letter from her? A. I 
think I have one letter, October, something like that. 

Q. I beg your pardon? A. October. 

Q. October? A. No; I mean August. 
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65 Q. August of 1921? A. Yes. 

Q. Now, was there any other letter after that? A. 
Yes, I had another letter. 

Q. When was that received? A. About September. 

Q. September, 1921? A. Yes. 

Q. Now, were there any other letters received from her? 
A. So far as I remember, I think, yes; I think, yes. 

Q. Have you got those letters? A. No. 

Q. You haven’t got those letters? A. No. 

Mr. Parker: I object to this. This is irrelevant. 

The Court: Overruled. I think it is verv relevant. 

Mr. Parker: Other letters? 

The Court: This is one of the decisions I will have to 
determine: Whether this letter is a fabrication or genuine. 

By Mr. O’Donoghue: 

Q. How were the other letters received by you, direct to 
you from your wife? A. Mostly they come from Boston, 
the same way. 

66 Q. Some friend in Boston? A. Yes. 

Q. What was the name of the friend in Boston? A. Ox¬ 
ford Street. 

Q. No; what was his name? A. Hop Yen Noodle Com¬ 
pany. 

Q. When did you leave China? A. When I left China? 
Q. Yes. A. Oh, about in April, I think. 

Q. When? A. April, 1921. 

Q. April of 1921 ? A. Somewhere in there; I would not 
know. 

Q. Now, when did you last see your wife? A. What? 

Q. When did you last see your wife? A. About March. 
Q. March of 1921? A. Yes. 

Q. You last-saw your wife? A. Yes. 

Q. Do you remember what date that would have been? 
A. Not exactly; the last part of March, I guess. I don’t 
know exactly the date, the last part of March. 

A. Yes, Chinese date. 


67 
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Q. Chinese date? It is nevertheless March? A. 
Yes. 

Q. In Western reckoning? A. It would be April. 

Q. April? So you last saw your wife in April of 1921? 
A. Yes. 

Q. Where did you last se her? A. In Nan King Lee. 

Q. Is that your native village? A. Yes. 

Q. Is that the native village? A. That is where she met 
me. 

Q. Where she met you? A. In Nan King Lee; we both 
lived there. 

Q. Did her family live there? A. No; her family not 
there. ' 

Q. Where did her family live? A. Too Hoo. 

Q. Too Hoo? A. Yes. 

Q. Her father and family didn’t live in the Sen Village ? 
A. No. 

68 Q. Did she have any relatives there ? Do you know 
that? A. Where? 

Q. In Sen Village? A. No. 

Q. Had you ever heard of Sen Village before ? A. Sure. 
Q. Is it near your native village? A. Well, about I think 
it can be walked from my home in about three or four hour. 
Q. Three or four hours’ walk? A. Walk from my home. 
Q. Now, what is the second day of the seventh month? 
What is that in American style ? A. That would be August 
5th. The second day of the seventh month? 

It would be, I think, it would be August 5th. 

Q. August 5th? A. Yes. 

Mr. Parker: August 5, 1921. 

The Witness: That is what I have. 

By Mr. O’Donoghue: 

Q. Now, have you written to her? A. I write her; yes. 
Q. How many times? A. About three or four 
times. 
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69 Q. How many times? A. Three times, I remem¬ 
ber, so far, real clear; three times anyway, some¬ 
thing like that. 

Q. Have you any writing of hers aside from this one let¬ 
ter? A. She write me but I don’t have no more on hand, 
no more left. 

Q. That is the only one left? A. Yes. 

Q. You have nothing to show that? A. No. 

Q. No letters she may have written to you before you 
were married? A. Before this letter? 

• Q. Well, that would be before this letter, wouldn’t it? A. 
Yes; I don’t have any. 

Q. You have no scrap of her handwriting that we could 
compare this letter to? A. No. 

Q. Now, when did your wife first tell you she was preg¬ 
nant? A. I know she is a family way when I left China. 

Q. She said she was pregnant then? A. She told me, she 
said, menstruation not come for four months. 

70 Q. For four months? She told you that before 
you left? A. Yes. 

Q. Did she tell you in any of these letters that she had 
left the native village? A. Yes; she told me she left Nan 
King Lee shortly after. 

Q. She told you that before you received this letter? A. 
She didn’t say anything about it. 

Q. She hadn’t said anything about it before? A. No. 

Q. Did she say she was thinking about leaving? A. She 
didn’t say leaving. She say to me about getting in trouble 
with my mother. 

Q. Trouble? A. Trouble, and she have it every night, 
and she carry the baby away. She is going somewhere. 

Q. She told you this about your mother? She could not 
get along with your mother? A. No; she never got along 
before I left for the United States. 

Q. Did she tell you in the letter that you got in Septem¬ 
ber, 1921, that the child had been born? A. Well, she told 
me the letter in August, first, we have a second 
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71 child born. I don’t know what date in Western date. 

Q. She told yon that in the letters you received in 
September? A. No, she told me in August, first, Chinese 
date. I don’t know what date in American date. 

Q. That was the letter before this letter ? A. Before this 
letter, the child was born, yes. She told me I got a boy. 

Mr. Parker: What exhibit is that? 

Mr. O’Donoghue: This is Exhibit 1. 

The Witness: She told me in other letter very soon she 
expect to get child down. You better send me money. I 
don’t feel good. 

By Mr. 0 ’Donoghue: 

Q. Did she tell you where to send it? A. Before the let¬ 
ter? 

Q. Yes. A. I received one in September, sent from Sen- 
toon Village, Choisan, China. 

Q. She gave you the new address? A. New address Sen- 
toon Village, that is new address. I received letter from 
September that way, new address. 

72 Q. That was written in September? A. No; I re¬ 
ceived in September. 

Q. You didn’t receive another letter then until .you re¬ 
ceived this letter? A. That is right. 

Q. When you received the letter marked Exhibit 1, when 
was the last time you had sent your wife money? A. I sent 
two or three times. I could not remember that far. It is 
too far back. When I sent money last, I could not tell you. 

Q. Now, do you have some brothers? A. Yes. 

Q. What are their names? A. Which one? 

Q. Well, just give me the names of all the brothers you 
had. A. Second one, Wong Fook. 

Q. Wong Fook? A. Yes. Third one, Wong Look. 

Q. Is there another brother? A. Fourth brother, Wong 
Shu. 

Q. All these men came to this country? A. Second one 
come in with me same time. 
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Q. Came at the same time you did? A. Yes, second 
one. 

73 Q. Did they come to Boston with you? A. Yes. 

Q. And did they claim to be citizens of the United 
States because of your father’s citizenship at the same 
time? A. Yes. 

Q. Did they give testimony before—did any of them give 
testimony before the Immigration authorities in Boston at 
that time? A. I suppose they did. 

Q. You suppose they did? A. Yes. 

Q. Now, are they all now dead? A. Well, I understand 
they are all dead. 

Q. You understand they are all dead? A. Yes. 

Q. Did they die in this country? A. I know the second 
one died in China and third and fourth one died in this 
country. 

Q. Were they full brothers? I mean, they had the same 
parents as you did? A. Yes; same mother and father. 

Q. The same mother and father as you did? A. Yes. 

Q. Do you know when they arrived in the United States, 
when your two brothers arrived in the United States. A. 
Which one? 

74 Q. Well, how about Wong Look? When did he 
arrive? A. I don’t know when he came to the United 

States. 

Q. You don’t know when? A. No. 

Q. It was after you came, wasn’t it? A. What? 

Q. It was after you came to the United States, wasn’t it? 
A. Yes, after I came to the United States. 

Q. And Wong Shu came after you came to the United 
States? A. That is right. 

Q. Did they give you any news of your family and your 
wife? A. No; my wife was dead at that time. 

Q. At the time they came? A. I don’t know what time 
he came but he never told me. 

Q. They didn’t tell you about anything? A. No. 

Q. Were you on bad terms with them? A. Well, I don’t 
know. He never told me. My family didn’t— 
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Q. Before they came to this country they lived in 

75 your native village, did they not? A. Before they 
came to this country, he lived there? 

Q. Yes. A. He lived there. 

Q. Wong Look and Wong Shu? A. I don’t know where 
they lived because I had nothing to do a couple of months 
after I came to the United States. My wife wasn’t there. 

Q. When you left China you were living in your native 
village? A. When I left China they were living in Nan 
Gong Village. 

Q. Is Mock Dung Chow any relation to you? A. No. 

Q. Was he any relation to your wife? A. No; Mock 
Dung Chow’s wife is godsister to my wife. 

Q. No blood relation? A. No blood connection. 

Mr. O’Donoghue: I have no further questions. 

Mr. Parker: I have no questions, Your Honor. 

By the Court: 

Q. Did you send money for the support of your son to 
Hong Kong? A. Yes, sir. 

Q. To wrhom did you send the money? A. I sent to Mock 
Dung Chow. 

76 Q. How did you send it? A. I sent a bank check, 
directly sent money. I sent this Hong Kong Ex¬ 
change you get in the bank, Hong Kong check; sometimes 
my own private check. 

Q. Sometimes your private check, and sometimes a letter 
of credit on the Hong Kong Bank? A. Yes, on Hong Kong, 
and they exchange it. You can go to the bank and get 
Hong Kong Exchange and send it. 

Q. Where did you buy that? A. I buy it in Baltimore. 
At that time I didn’t speak English good and I sent to 
them. 

Q. Do you know where you bought the Hong Kong ex¬ 
change? A. I could not remember. Mostly people did for 
me because I only cannot speak the English very well at 
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that time. I don’t know how to send money. I mostly give 
money and they do for me and I tell them to send. 

Q. Where did you go to get the exchange, to get the bank 
check? A. To send to Hong Kong? 

Q. Yes. A. I give money to the man where I stay and 
he do it for me. 

Q. And he did it for yon? A. Yes, he did it for me. 

Q. When did you send the last money for the sup- 

77 port of your son? A. Oh, whenever I have money I 
send him. 

Q. When did you do it last? A. I still send him money 
when he come to the United States, that year. 

Q. Then you sent him money in 1949? A. Yes. 

Q. Where did you get that money? A. I sent money 
order. 

Q. From where? A. American Express, American Ex¬ 
press over there on 14th Street. 

Q. The American Expres-s Company? A. Yes. 

Q. You bought an American Express Check? A. Yes. 

Q. How much did you send him? A. I sent fifty and one 
hundred dollars, American money. 

Q. To whose order was that money made payable? A. 
Wong You Henn, sometimes to Mock Dung Chow. I sent 
mostlv to him latelv. 

Q. What? A. Mostly to Wong You Henn before he come 
to the United States. 

78 Q. You could speak English then? A. Yes, I speak 
good. 

Q. Well, now, aside from the money you sent to him to 
come to this country, where did you get the banker’s check 
to send him on other occasions? A. Mostly I send to Mock 
Dung Chow—no, mostly in Washington I send this way, 
send money. 

Q. You went to the express office? A. I sent money to 
him to come to this country; that is right. 

Q. Now, how long before that did you send him any 
money? A. Oh, way before Second World War. We can¬ 
not send anything. 
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Q. No, I mean, how long before 1949 was it that you sent 
him any money? A. Ithink it was the latter part of 1949. 

Q. I understand that, but do you know whether you sent 
him money from here? A. Yes. 

Q. When did you send him money before that? A. Well, 
1948, ’47. 

Q. Let us take 1948. Did you get that at the express 
office? A. Yes. 

79 Q. Did you send it to his name? A. Yes. 

Q. In 1947, did you get it at the express office in 
Washington? A. I think so. 

Q. Did you send it to his name? A. Yes. 

Q. 1946, did you send him any money? A. Yes, but at 
that time I don’t believe I have sent very much because he 
was—I don’t believe I sent him any. 

Q. Well, he was a grown man then. A. Yes. 

Q. You didn’t send money? A. Yes, he says hard to 
make a living. He asked me to help him, and I was sup¬ 
posed to send, to help him out, but I have a family and I 
could not help much. 

Q. Did you send money for the support of your other 
son? A. Yes, I send him too. 

Q. Who did you send that money to? A. To Lee Moy 
Chi, the lady that takes care of him. 

Q. Before the Second World War you sent money for the 
support of this son? A. Yes. 

80 Q. And you sent that to Mock Dung Chow? A. 
Yes. 

Q. Do you have any letters from Mock Dung Chow? A. 
I have a letter but all of them was an old letter, but I don’t 
have any old letter now, but I remember that much. 

Q. How did you happen to save this one letter from 
your wife. A. Because the letter she sent came to me so I 
know what the child is. So I keep that. I don’t have any 
other address because I never see Mock before. 

The Court: All right. Stand down. 
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By Mr. 0 ’Donoghue: 

Q. May I ask a few questions? 

Do you have any receipts for any of these moneys you 
sent to China ? A. I have one. I first have receipt at home, 
not take along with me. 

Q. A receipt? A. From the American Express. 

Q. What? A. From the American Express; I have a pri¬ 
vate check receipt too. 

Q. You don’t have them here? A. Not private checks; I 
got one there. 

Q. Is that just the one that you sent to bring the 
81 boy to this country? A. No; this is in Chinese cur¬ 
rency, the first time I find out that they have such 
check in China, and I deposit money and get my private 
check and send them Chinese money. I send to Mock Dung 
Chow for my boy about 16 years ago. 

Q. Have you any receipts for these moneys issued by the 
American Express Company? A. Yes, I got it at home. I 
still have it. 

Q. You don’t have it here? A. No. 

Mr. O’Donoghue: I will ask the Clerk to mark as De¬ 
fendant’s Exhibit No. 1 for identification the testimony, 
alleged to be, of Wong Shu. 

Mr. Parker: I object. 

The Court: He i-s just having it marked for identifica¬ 
tion. Who is this? 

Mr. O’Donoghue: Wong Look and Wong Shu, his broth¬ 
ers. 

(Thereupon the document was marked as Defendant’s 
Exhibit No. 1 for identification.) 

By Mr. O’Donoghue: 

Q. Now, I will show you what has been marked Defend¬ 
ant’s Exhibit No. 1 for identification and ask you if you 
can tell me whose signature this is, the Chinese character. 
A. This is Wong Shu, I know% but his own handwriting I 
can’t recognize. 
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82 Q. It says Wong Shu. Would you recognize his 
photograph? Do you recognize Wong Look’s photo¬ 
graph attached? A. That is Wong Shu. 

Q. I show you what has been marked Defendant’s Ex¬ 
hibit No. 2 for identification, the signature affixed to that, 
and ask you if you can read that signature, if you know 
that signature? A. This is Wong Look but I don’t know 
his own handwriting. 

The Court: He said he didn’t know the handwriting? 

The Witness: I don’t know the handwriting. 

By Mr. O’Donoghue: 

Q. I show you a picture attached to it. Is that a picture 
of your brother? A. This is Wong Look, but this looks 
like, a little like Wong Fook. 

Q. This one is Wong Fook, your brother? A. Yes. 

Q. In other words, two of your brothers’ pictures are 
attached ? A. The other one looks like the third one. 

The Court: What is that? 

The Witness: It looks like the third brother but I could 
not say. 

The Court: It looks like him ? 

83 The Witness: Yes; looks like him. 

Mr. 0 ’Donoghue: I have no further questions. 

Mr. Parker: Your Honor, with respect to this question 
of receipts for moneys sent, I would like to say that dur¬ 
ing the course of the Immigration proceedings previously 
had there was a checkbook introduced by Mr. Wong Wing 
to the Immigration Service and submitted to them. 

Mr. O’Donoghue: I don’t know just how far we are 
going, but it sounds like a speech. 

The Court: I sustain the objection. 

Do you have any further examination of the witness? 

Mr. Parker: Well, yes. I was going to ask him about 
the introduction of the stubs but I better examine him first. 





By Mr. Parker: 

Q. When you were before the Immigration authorities 
testifying on behalf of Wong You Henn, did you submit 
any evidence of having sent any money to China to him? 

Mr. O’Donoghue: I object. 

The Witness: Yes. 

The Court: I sustain the objection. 

The Witness: Yes, sir. 

The Court: No, don’t answer. 

Mr. Parker: All right. That is all. 

The Court: Stand down. 

(Thereupon the witness was excused and retired 
84 from the witness stand.) 

The Court: Do you wish to offer some more evidence 
on checks and money orders and the like? 

Mr. Parker: No. 

The Court: I thought you were about to offer some¬ 
thing. 

Mr. Parker: Simply the stubs in the checkbook show¬ 
ing— 

The Court: Do you wish to offer them? 

Mr. Parker: Yes, I wanted to off them. I am willing. 

The Court: I didn’t ask you if you were willing. 

Mr. Parker: I said I wanted to. 

The Court: I am giving you the opportunity. 

Mr. Parker: I would like to offer in evidence the check¬ 
book shown as Exhibit 31. 

The Court: In the Commissioner’s file? 

Mr. Parker: Yes, in the Commissioner’s record 1300- 
101669. 

The Court: Any objection? 

Mr. 0 ’Donoghue: Yes, I have. 

The Court: I sustain the objection. You will have to 
put him back on the stand to identify it. 

Mr. Parker: Wong, take the stand again. 



63 


85 Thereupon, Wong Wing was recalled as a witness, 
and having been previously duly sworn, was exam¬ 
ined and testified further as follows: 

Direct Examination 

By Mr. Parker: 

Q. I show’ you a book here and ask you to identify it. 
What is it? A. That is my Chinese checkbook, belonging 
to me. 

Q. And does that contain any references to moneys sent 
to Wong You Henn or Mock Dung Chow? A. Yes, sir. 

Q. Will you point out the particular stubs to which you 
have reference? 

Mr. O’Donoghue: I object to any further proceedings 
along this line because it doesn’t seem to me to have any 
probative value. There is no indication they come within 
the Federal Shop Book Rule or anything else. 

The Court: Are these your own stubs? 

Mr. Parker: Stubs written in the regular course in a 
checkbook and containing, of course, a lot of other items 
and expenses and moneys spent. 

The Court: Are the stubs written in Chinese ? 

The Witness: Yes, sir. 

Mr. Parker: Translations are also available. 

The Court: Overruled. I think it is stretching 

86 the Shop Book Rule but I will stretch it. 

By Mr. Parker: 

Q. Is that one? A. Yes, that is one. 

Q. What is the stub number? A. 2425. 

Q. Where are the others? 

The Court: Do they show the dates and the amounts? 
Are these all stubs of money sent to get this man over 
here? 

Mr. Parker: No. 

The Court: That is meaningless. 

Mr. Parker: These are not, Your Honor. 
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The Witness: I sent in 1936, October 12th, Wong Yon 
Henn, $90 in Chinese money, and another one, 1936, Octo¬ 
ber 12th, the same day, Mock Dung Chow, $200. 

Mr. Parker: I would like to introduce these in evidence. 
Are they in evidence? Also the translation contained in 
the official files, which shows as he just said on stub marked 
6—this check is cancelled, that doesn’t apply, of course. 

On the stub marked 7, receiver, Mock Dung Chow, CR 
25-10-12, November 25, 1936—that is in pencil, apparently 
by the Immigration Service, and the amount is $200. 

Stub No. 8, also dated November 25,1936, receiver, Wong 
You Henn, amount, $90; that is the translation. 

87 Mr. O’Donoghue: I have made my objection, 
Your Honor. 

The Court: Overruled. 

Stand down. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Court: Do you rest now? 

Mr. Parker: Yes, sir. 

The Court: Do you rely on your motion, Mr. 
O’Donoghue? 

Mr. O ’Donoghue: I renew- my motion. 

The Court: It is denied. 

Mr. O’Donoghue: I offer in evidence what has been 
marked Defendant’s Exhibits for identification Nos. 1 and 
2, being signed transcripts of the testimony by the deceased 
brothers of the plaintiff’s alleged father. 

The Court: Is there any objection? 

Mr. Parker: Yes, Your Honor, I have objection to them 
being offered in evidence. 

The Court: What? 

Mr. Parker: I have objection to them being offered in 
evidence. First, on the ground that this is a trial de novo, 
and I think Your Honor is correct in saying that it has 
been held or at least conceded by the Government itself 
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that they are not properly admissible in. evidence, and on 
that ground alone. 

Do you want to rule on it? 

88 The Court: Are you through? Do you have more 
grounds ? 

Mr. Parker: Yes, sir. 

The Court: Let us have them all. 

Mr. Parker: Also on the ground that at the time these 
statements, those records were made, Wong Wing wasn’t 
called as a witness, he wasn’t present, he had no chance 
for cross-examination or anything else, and no attorney 
was present, and the children themselves at the time were 
11 and 13 years old. 

Mr. O’Donoghue: The objection seems to me to come in 
ill grace from the plaintiff’s attorney. These exhibits 
qualify in every way under the exceptions to the hearsay 
rule. They are made, certainly, ante litem motam. They 
are made by persons who repudiate the father. Those tes¬ 
tifying were his brothers and thus uncles of the plaintiff, 
or would-be uncles of the plaintiff, if there was any such 
relationship. 

They are now dead, and they had every opportunity of 
knowing, of course, of any such relationship. 

The Court: Do they go to pedigree? 

Mr. O’Donoghue: Yes, that is what I offer them to. I 
am only interested in bringing out the information about 
the pedigree of this plaintiff. 

The Court: How can you object to the statement made 
by the brothers when you offered the statement 

89 made by the wife ? 

Mr. Parker: Well, Your Honor, in the first place, 
Jones on Evidence says that a brother of the father, a de¬ 
ceased brother of the father, his statement is not admis¬ 
sible because he is not so closely related as to render that 
possible. That it has got to be a member of the immediate 
family group, that is, a father, mother, or brothers or 
sisters of the person in question. 
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That is at page 339 in my book that it has been held that 
the declaration of a brother of the father should be re¬ 
jected on the grounds that the declarant was not a legal 
relative. 

The Court: That is the minority rule, isn’t it? 

Mr. Parker: And then it goes on to cite a number of 
cases in there, of course. 

The Court: I will overrule the objection you make. 

Mr. Parker: How about the other objections, not being 
present and not— 

The Court: I don’t think that they are well taken. 

Mr. O’Donoghue: In Exhibit 1, which is the examina¬ 
tion of Wong Shu when he came to this country, on Octo¬ 
ber 9, 1923, and his testimony is to the effect he is of the 
same father as the alleged father of the plaintiff; that they 
came from the same village. 

He was asked or, rather, shown photographs of 
90 Wong Wing and others and identified them as Wong 
Wing, Wong Fook and also Wong Look. 

Now, he was asked what family has Wong Wing, and the 
answer is: 

He has a wife, one son, and no daughter. Wife is Chin 
Shee, natural feet, from Oo Fook Village, Sunning. Son, 
Wong You Young, four. 

This was 1923. 

Then: Did he ever have any other children? 

Answer: No. 

Question: Did he have any children born since he has 
been in the United States? 

No. 

Did he ever have a daughter that died? 

Yes. 

When did she die ? 

She died soon after birth. 

That is Exhibit 1. 

And then Defendant’s Exhibit 2, which is the sworn tes¬ 
timony of Wong Look, who arrived in January, 1923. 
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He was asked about Wong Wing’s son. 

He -was asked: What family has Wong Wing? 

Answer: Wife, Chin Shee, one son, no daughters. 

What is the name and age of his son? 

Wong You Young, three olds old. 

91 Then: Did he ever have any other children or 
any other children who died? 

He had a daughter who died. 

When did she die? 

After he came to the United States. She only lived a 
little while after she was born. 

Does Your Honor care to examine these exhibits? 

Those are the pertinent parts I read from, and with 
that we rest. 

The Court: Is there any rebuttal ? 

Mr. Parker: In connection with that, Your Honor, I 
might say this: That the evidence— 

The Court: Is there any rebuttal? 

Mr. Parker: Yes, I will put him on the stand. Is that 
what you mean ? 

The Court: I just wanted to know if you had any re¬ 
buttal evidence. This is the time to put it in. 

Mr. Parker: I have nothing in the way of documentary 
evidence, of course. 

The Court: Well, any kind of evidence. 

Mr. Parker: Wong Wing, take the stand. 

Thereupon, Wong Wing was recalled as a witness and, 
having been previously duly sworn, was examined and tes¬ 
tified further as follows: 

92 Direct Examination 

By Mr. Parker: 

Q. When you came to the United States, were you and 
your wife on good terms with other members of the family 
in the Nan Gong Village? A. What do you say? 


Q. When yon first came to the United States— A. Yes. 

Q. Were yon and your wife on good terms with the other 
members of the family in Nan Gong Village, that is, your 
brothers and your mother? A. WTiat do you mean? WTiat 
did he say? 

Mr. Parker: Will you read the question? 

(Pending question read.) 

The Witness: Not get along at all. 

By Mr. Parker: 

Q. Your wife moved, according to what you have testi¬ 
fied, from the ancestral village of Nan Gong to the Sentoon 
Village in 1922? A. She moved in 1921. 

Q. Was it 1921? A. Yes; July. 

Q. Do you know of any reason or do you have an opinion 
with respect to any reason wTiy your brothers should have 
testified in the manner in which it has been indicated 
93 when they applied for admission into the United 
States? A. I can’t explain that. 

Q. Did you hear from the others, or the one who came 
with you, in regard to the other brothers coming here prior 
to the time they came? A. What was that? 

Q. Did you hear prior to the time they came to the United 
States? A. Yes. 

Q. Did you hear from the brother who came in here? 
A. No. 

Q. Do you think those brothers knew where you were in 
the United States—this brother, I should have said—at the 
time the two younger brothers applied for admission? A. 
I don’t think they knew where I am at. 

Q. Why wouldn’t they know where? A. I can’t answer 
that. I can’t understand. 

Mr. Parker: All right. That is all. 

By Mr. 0 ’Donoghue: 

Q. One question. You did have a son named Wong You 
Young, who was born before you came to the United States, 
did you not? A. Yes, sir. 
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Mr. 0 ’Donoghue: I have no further questions. 

By the Court: 

94 Q. Did you have a daughter? A. Never had a 
daughter. 

The Court: Stand down. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Court: Do I understand, Mr. Parker, that you do 
not wish to avail yourself of the opportunity of taking 
depositions, if possible, in Hong Kong? 

Mr. Parker: Yes, sir. 

The Court: You do not wish to? 

Mr. Parker: No. 

The Court: Well, I will hear argument. 

Mr. Parker: All right. In the first place, Your Honor— 
The Court: You are excused, Mr. Interpreter. 

The Interpreter: Thank you. 

Mr. Parker: I think it is evident to everybody that we 
have in this case a very unusual situation, one that we cer¬ 
tainly are not confronted with very often, and it involves 
a rather complicated statement of facts, in the first place, 
which I don’t think would prevail in a case that had been 
fabricated and just made up for a purpose. 

Now, the evidence consists of the testimony of the com¬ 
plainant, of course, and Wong Wing, and of a letter which 
Wong Wing says he received from his now deceased wife, 
soon after the birth of a child, of this Wong You 

95 Henn, and in that letter she tells him of the birth, 
of the name of the child, and the date of birth, and 

why she had taken him to Hong Kong. That was because 
of the illness of the child, as shown in the letter, which you 
read, and she left him there with her godsister in order 
that he might receive Western doctors medical care. 

She obviously then went back to the Sentoon Village, 
and she says so, and left him there, and there it was that 
Wong You Henn was until the time of her death. 
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It was shortly thereafter then that Wong Wing learned 
of that, and after learning of it he took steps to verify the 
statement as to where these children were, and as stated 
in his letter, he found Wong You Henn was living with a 
particular woman and her husband, the woman being the 
godsister of Mrs. Wong. 

Thereafter he made arrangements for the maintenance 
and support of this child and also the other child, and that 
arrangement prevailed all the way through. 

He has received photographs of the child from the child, 
and also he sent the child over the years photographs of 
himself, and these are also in evidence, and it has been 
shown that he has sent money to China way back as far as 
1936, in the name of the boy and also in the name of, we 
will call him the godfather, this not being strictly the re¬ 
lationship that exists, but anyway the husband of 
96 the wife’s godsister, and I think the evidence is in 
very good shape and certainly establishes the claim 
of the father-and-son relationship of the two persons in 
court. 

Mr. O’Donoghue: May it please Your Honor, I think it 
is important to consider the evidence in this case, bearing 
in mind the law. The law is that an American citizen born 
in China, receiving that citizenship from his father, can 
transmit that citizenship to his own son provided that they 
are born subsequent to his taking up residence in the United 
States. I think it cannot be transmitted prior to that time. 

Now, I say we have here one Wong Wing having been 
born in China of an American parent, a father, but he 
lived all his life there up until the one time he came to this 
country and apparently has never returned. 

He was born there, married there, and the evidence shows 
he had a son that was born prior to his leaving China. 
Now, that son cannot be a citizen of the United States be¬ 
cause he was born prior to his father’s coming to this 
country. 
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Now, it seems to me that due to the probabilities, we will 
suppose this plaintiff here is very likely the son of Wong 
Wing, but he is that son who was born prior to his father’s 
coming to this country. If that is true, everything is con¬ 
sistent, everything falls into place, and why his concern 
about his son, and possibly sending him money, also 

97 sending him photographs and receiving photographs, 
and all the rest of it, and it is only natural, of course, 

that he wanted him to come to this country, but if he was 
born at the time prior to his own coming to this country, 
he could not be admitted to the country and is not an Amer¬ 
ican citizen. So it requires little stretch of the imagina¬ 
tion to see why he would be willing to assume that his son, 
who was in fact born prior to his coming to this country, 
was borne after he came to this country. 

We have one very doubtful piece of evidence which has 
no external indication of when it was written or how it was 
delivered, in any manner or in any fashion. It is the only 
thing on which they rely, and I submit that it does not 
meet the requirement of evidence. There is no envelope. 
We have no postmark, nothing else, nothing to indicate 
when it was written except by the date on there. 

There are no other bits, absolutely no other pieces of 
handwriting of the woman who the father of the plaintiff 
said was his wife. He said she was a highly educated 
woman. 

Now, it seems inconceivable to me that a man coming to 
this country, leaving his wife and family, wouldn’t treasure 
and keep with him always some evidence of her, letters 
that she had written in times past, and I don’t know what 
it might be, but some writings. But he says, no, this is the 
sole piece of evidence that he has. 

98 Now, I don’t think, therefore, that should be very 
highly regarded by the Court, and particularly when 

we compare it with the evidence of his two admitted 
brothers, whose testimony was given long prior to any 
thought of this boy coming to this country. 
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They were coming here as citizens because their father 
had been a citizen, and they were being examined to estab¬ 
lish that, and they were asked independently, as these ex¬ 
aminations are made of applicants coming to this country, 
about Wong Wing and his family, and they both testified 
precisely the same thing, that he did have a son that was 
born prior to his coming to this country, and they agreed 
about his age, one said four and the other three, and their 
testimony was a year apart in 1923. One was January, 
1923, and the other the end of that year, and they have 
absolutely no reason at all to lie about this at that time. 

There seems to be suggested that they were trying to get 
even with their brother, something of that sort. I say, well, 
how could they possibly have foreseen this, even if they 
had such intention. 

They came directly from the village where she, the al¬ 
leged mother of the plaintiff, and their brother, Wong 
Wing, had lived all their life. It was their ancestral vil¬ 
lage, and they reported as a matter of course as to Wong 
Wing that he had this family, a son born when he 
99 was at home, and a daughter born after he came to 
this country, and who died shortly after birth. 

Now, how can that evidence be given anything but abso¬ 
lute credence because it was given at the time they first 
came and before authorities before whom they wanted to 
tell the truth, and they had no reason to tell stories that 
might be false, and as far as posing a question of credibil¬ 
ity of their testimony, the Government feels that they can 
only be believed. 

Consider the testimony, the letter of the woman herself 
to show how incredible it is. She was in the eighth month 
of pregnancy and left her native village, where her own 
family and his mother was, and where he left her, and 
there was no evidence given that he gave her any permis¬ 
sion to do anything except stay w’here she was, and she 
went to what he testified was an absolutely strange village,- 
three or four hours’ walk away, where he had no relatives 
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and she had no relatives. This seems to me exceedingly 
improbable. 

Also this letter speaks as if she is telling him the first 
time, some five months after the birth of the child, of the 
birth. Now, it seems improbable she would have waited so 
long to tell him this. 

He says that she had written another letter that he had 
received sometime in September, and that he had answered 
and sent money. 

100 Why would she have written as if it were an en¬ 
tirely new thing? She could have said: I told you 

before, or haven’t you got the the news of the good word. 
I think, therefore, the language of the letter casts consider¬ 
able doubt on it. I don’t think, certainly, it can be accepted 
as compared with the evidence of the two brothers of the 
man about the family relationship, about which they were 
eminently qualified to testify, and their lack of reason to 
say anything but the truth. 

The real motive of this man, his father, for making some 
slight falsification in establishing a letter of this kind, is in 
order to show that this plaintiff is a citizen of the United 
States and should be entitled to come in. 

I think we must reject that letter entirely for the reasons 
stated: Because it is hearsay, and it is not tied in with the 
particular child at all. 

Anybody can come to this country and say he was the 
person named in this letter, and have this man, who had 
never seen his son, accept him on that, I think it would be 
beyond the belief of this Court. 

I don’t think it is sufficient for the Court to believe, and 
I think it establishes no relationship as evidence in this case, 
and even if it did, it must be rejected as compared with the 
evidence of these two men who are citizens of this 
country. 

101 Therefore, I say that the plaintiff has not sustained 
the burden of proof imposed on the plaintiff, and a 

finding should be made for the defendant. 
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Mr. Parker: In answer to the statements of Government 
counsel that have been made with reference to the two 
brothers, I think I can offer a very good explanation myself 
of the testimony, or at least, show that if that testimony was 
absolutely correct, it would be almost certain that they 
would have known the address of Wong Wing at the time 
they came here. That is for the reason that if they had 
been living in the same house with Wong Wing’s wife and 
family, it would be only natural that they would know where 
Wong Wing was. 

Yet when they came here, even if he was the oldest son, 
and the father not available at the time, he would be the 
one they would naturally call on to testify in their behalf. 
Yet no one, even the brother that came here, did testify in 
that case, and no one at all called on him to appear and 
testifv. 

I say that is significant in that it is a strong indication 
that they didn’t have any idea where he was, and that his 
wife didn’t live in that house at the time they lived there 
to come to the United States. 

Now, a lot has been said about the letter. 

The Court: Let me see that letter, please. 

Mr. Parker: This letter on the face of it is abso- 
102 lutely genuine. It gives facts you would naturally 
suppose would be given by a wife to a husband, and 
no attack is made upon it not being valid in any sense, and 
the Government itself acknowledges that they cannot tell 
when it was written. They might have gone further, I 
think, and said they could tell it was an old letter, but they 
didn’t do that. 

I say that is the situation, and the letter has been accepted 
in evidence, and certainly having the appearance in every 
w*ay of being valid and genuine, it must be accepted, and I 
think it is true. Thank you. 

The Court: Well, gentlemen, I would like to have a brief 
from you analyzing this evidence for me because, after all, 
I have the final determination whether the plaintiff has sus- 
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tained the burden of establishing by a preponderance of the 
evidence that this particular plaintiff is the son horn after 
the father arrived in the United States. I would like to 
hear from you on that, analyzing the evidence, and if you 
think it is necessary, have the testimony written up, and I 
would also like a memorandum on the law on this point 
raised by Mr. O’Donoghue that the evidence is inadmissible, 
because if this letter is inadmissible, if I should strike it, 
then there would be nothing left for me. 

Mr. Parker: That is correct, sir. 

The Court: This case puzzles me. I do not like to decide 
it without your assistance, if you will be good enough 
103 to give it to me. 

Can you get your brief in then by next Monday? 

Mr. Parker: I will try. 

The Court: I do not want it to go out of my mind. I 
have other cases going on. 

I will ask the Government to have their brief in by the 
Thursday following. Can you do that? 

Mr. O’Donoghue: I will try to do it. 

The Court: If you decide to have the testimony written 
up, that takes a little longer. Let me know because it may 
delay it. 

Mr. Parker: All right, Your Honor. 

The Court: These are your letters. 

I would like to have you rationalize, Mr. Parker, the 
statements of the two brothers, to explain their status. 
Now, Apparently before the alleged second son was born, 
she went to the Sen Village. I don’t know what the evidence 
shows as to their proximity to that Sen Village, but I would 
like to have you explain it, if you have any explanation, 
because it might be that they didn’t know about the birth 
of the second son. It may be they did. Maybe they knew 
that another one was bom. 

Mr. O’Donoghue: They testified that child was born in 
their own native village, and it was a daughter. 

The Court: That was the first child. 
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104 Mr. O’Donoghue: No, it was the child according 
to them, born after his coming to the United States. 

The Court: Didn’t one of them say it was a daughter? 

Mr. Donoghue: Both of them said it was a daughter. 

The Court: That may be the answer to my problem, then. 
You will have to overcome that. I missed that point. 

Mr. O’Donoghue: I am sorry that I didn’t make it 
clearer. Both of them said it was a daughter, after he came 
to this country, and died shortly after birth, and that left 
still living the son who was born prior to this man’s coming 
to this country. 

The Court: It could not be explained by lack of 
knowledge? 

Mr. 0’Donoghue: No, it could not. 

The Court: According to their testimony. 

Mr. 0 ’Donoghue: According to their testimony, it could 
not be. 

The Court: All right. It need not be a great task for you 
just to analyze that evidence. You know the case. You 
have both studied it before you came to court. 

I would like that help. 

Mr. Parker: All right. Thank, you sir. 

'(Thereupon the instant hearing was concluded.) 

113 • Filed Feb 27 1952 

Brief on Behalf of Plain!iff 

This action is brought under Title 8 U. S. C., Section 903 
(Section 503 of the Nationality Act of 1940) for the pur¬ 
pose of establishing the United States citizenship and 
nationality of Wong You Henn, the plaintiff herein. 

Plaintiff asserts and has caused to be introduced in this 
Court evidence of the fact that he is a legitimate blood son 
of Wong Wing, a United States citizen, and was born sub¬ 
sequent to the time the said Wong Wing first commenced 
to reside in the United States. In claiming United States 
citizenship he relies on Section 1993 of the Revised Statutes 
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of the United States and further claims to have acquired 
citizenship at birth under the provisions of the said statute. 

The United States citizenship of Wong Wing is fully 
conceded by the defendant. It is also conceded that the said 
Wong Wing commenced to reside in the United States on 
May 26, 1921. 

The issues before the Court, simply stated, are (1) rela¬ 
tionship of plaintiff to Wong Wing, and, (2) identity of 
plaintiff as the child born in China on September 2,1921, the 
date of birth claimed by and for him. 

In the course of the trial had in this Court on February 
18, 1952 two questions arose, argument upon which the 
Court requested be submitted in writing and on Brief. These 
questions are: 

(1) Admissibility of a certain paper writing, to wit, a 
Chinese letter, with English translation thereof in evidence 
for purpose of establishing Pedigree and the date of birth 
of plaintiff. 

(2) Discussion of certain testimony, as recorded and con¬ 
tained in immigration files numbered Boston 2500/4318 

(Wong Look) and 2500/5548 (Wong Shu), and, the 
weight to be given it. 

114 In accordance with the Court’s request the follow¬ 
ing comments and arguments are submitted for its 
consideration: 

Admissibility in evidence of the Chinese letter (Ex. ) 

Wong Wing testified before this Court that he was mar¬ 
ried before he came to the United States in 1921; he was 
married on November 13, 1918; his wife was Chin Shee or 
Chin Moy Wong (Wong Chin Moy) ; she died in the Sen 
Village, Toishan, China, on February 16,1922. 

Af ter the above testimony was given by Wong Wing there 
was offered in evidence that certain Chinese Letter, with 
English translation thereof, to which reference is made 
above. The letter, addressed to “Wong Wing, mu hus- 
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band,” is dated CR 11-1-31 (January 30,1922) and is signed 
‘ ‘ wife, Wong Chin Moy. ’ ’ It, among other things, informed 
Wong Wing of the birth in the Sen Village on September 
2, 1921 of a baby son, who had been named “Wong You 
Henn.” 

The Rule governing admission in evidence of such a 
declaration as this, for the purpose of establishing pedigree 
is indeed simple. It is an exception to the general rule of 
exclusion of hearsay evidence, but, is as fundamental in 
law as the rule of exclusion of hearsay in general is itself. 
The rule permitting such a declaration in evidence requires 
two things to be shown before its admission. (1) the rela¬ 
tionship of the declarant to the family whose history he 
refers to must be shown by evidence independent of his 
mere declaration, and, (2) the declarant must be shown to 
be dead. (Wigmor, 3rd ed., Vol. 5, Section 1490, P. 309). 
The United States Supreme Court in the case of Fulkerson 
et al v. Holmes et al, 117 U. S. 389, at pg. 397 expressed 
itself as follows: 

“The fact to be established is one of pedigree. The proof 
to show pedigree forms a well settled exception to the rule 
which excludes hearsay evidence. This exception has been 
recognized on the ground of necessity; for as in inquiries 
respecting or descent facts must often be proved which 
occurred many years before the trial, and were known to 
but few persons, it is obvious that the strict enforcement in 
such cases of the rules against hearsay evidence would 
frequently occasion a failure of justice. * * * The rule is 
that declarations of deceased persons wdio were de jure 
related by blood or marriage to the family in question may 
be given in evidence in matters of pedigree. # * * . A quali¬ 
fication of the rule is that before a declaration can be ad¬ 
mitted in evidence, the relationship of the declarant with 
the family must be established by some proof independent 
of the declaration itself. * * * . But it is evident that but 
slight proof of the relationship will be required, since the 
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relationship of the declarant with the family might be as 
difficult to prove as the very fact in controversy.’’ 
115 * Surely, where, as here, a witness has appeared and 

testified in open court that he was the husband of the 
declarant, and, that she died at a particular place and on a 
particular date, the pre-requisites necessary before her 
declaration is admissible in evidence have been fully and 
completely met. Hence, it is respectfully submitted, the 
Chinese letter in question is clearly admissible in evidence, 
and, as a family communication for which there would 
appear to be no reason whatsoever for misstatement of fact, 
it is entitled to a great deal of weight in the consideration 
of this cause. 

(2) Discussions of statements allegedly made by Wong 
Look and Wong Shu, younger brothers of Wong Wing, as 
recorded in Boston immigration files 2500/4318 and 2500/- 
5548, respectively. 

In approaching discussion of these statements attention 
is again directed to the Chinese letter above referred to. It 
will be noted that the writer thereof, Wong Chin Moy, by 
the said letter, informs Wong Wing that because of quarrel¬ 
ling every day with his mother she went from the Nan Gong 
Village to the Sen Village with You Young to live, having 
made the move on the “2nd. day of the 7th month last 
year,” which, according to the American calendar, would 
be August 5, 1921. She then continues with information 
concerning the birth of a son in the Sen Village on CR 
10-8-1 (Sept. 2,1921). She also informed her husband that 
she had taken the baby to Hong Kong and left him tempo¬ 
rarily in the care of her God-sister and her God-sister’s 
husband, Mock Dung Chow, whose address in Hong Kong 
she furnished. 

Wong Wing testified that his wife and mother were con¬ 
tinually quarrelling. His wife moved from the Nan Gong 
Village to the Sen Village because of this dissention between 
his wife and mother, which fact he knew because of having 
written his wife at the Sen Village address. He further 
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testified that on learning of liis wife’s death in 1922 he wrote 
Mock Dung Chow and in that manner verified the fact that 
his son Wong You Henn was there with him. 

With respect to the Boston Immigration Files numbered 
2500/4318 and 2500/5548, containing records of hearings for 
admission into the United States of Wong Look and Wong 
Shu, younger brothers of Wong Wing, the same being had 
at Boston on Jan. 12, 1923 and Oct. 9, 1923, respectively, 
the following observations are made. 

First, such Immigration Hearings at that time were Ex 
Parte in nature. In fact, it does not seem amiss to say that 
in many respects at least they closely resembled the old 
“Star Chamber” proceedings of England, abolished in the 
year 1640 because of unpopularity and because the decisions 
of the Court of Star Chamber in political cases had become 
tyrannical '(Bouvier’s Law Dictionary—Rawles Third 
Revision—Vol 1, page 714, Court of Star Chamber). 

In making the foregoing comment it is merely intended 
to point out to the Court the nature Hearings conducted by 
the Immigration Service at the time these now in question 
took place. There was then no provision of law or 
116 regulation for cross-examination. Counsel was not 
permitted to be present. In the two proceedings 
under discussion here the interrogation was unusually short, 
far too short, we think, to be calculated to bring out with 
any certainty whatsoever all the truth and nothing but the 
truth. As we shall presently see the interrogation of Wong 
Look and Wong Shu seems to have been rather careless and 
the hearing quite perfunctory. 

The Procedure before the Immigration Service in matters 
of this kind has been materially and drastically changed 
in recent years. Now, cross-examination is provided for, 
by law, and, any person appearing before the Administra¬ 
tive Immigration Tribunal has the right to be represented 
by counsel, these changes having been made by Congress 
on June 11, 1946 by passage and enactment of the Federal 
Administrative Procedure Act (See also Immigration Regu- 
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lation #130.2, Immigration and Nationality Laws and 
Regulations, Supplement 111, page 98.). 

Second, it seems fitting and proper to also call attention 
here to the very important circumstance that Wong Wing, 
despite the fact he was the oldest of four brothers, was not 
informed that W’ong Look and Wong Shu were applying 
for admission into the United States in 1923. He knew 
nothing about them doing so. He could not appear at those 
hearings because of lack of knowledge of them being held 
and conducted. He did not appear as a witness in those 
proceedings. Hence, it is clear he had no opportunity to 
testify himself or offer anything in the way of evidence at 
that time to dispute such statements as Wong Look and 
Wong Shu allegedly made or to refute what they purport¬ 
edly said. 

Despite the drastic changes made in administrative pro¬ 
cedure mentioned above, Congress, apparently realizing the 
necessity for even further protection of United States citi¬ 
zens and their rights, saw fit in 1940 to. provide for a 
Judicial Trial in any case where citizenship was the issue— 
a Trial De Novo (See Mah Ying Og v. McGrath, United 
States Court of Appeals for the District of Columbia, Case 
Number 10543, copy attached). 

In offering explanations for the erroneous statements of 
Wong Look and Wong Shu in 1923 regarding the where¬ 
abouts of the wife and family of Wong Wing it is, of course, 
well known that Chinese generally are extremely reticent 
about discussing with “outsiders” anything concerning 
their family squabbles or differences. This alone could 
easily have been a contributing factor for them having it 
appear that Wong Wing’s wife was living in their home 
when they left there. They might have been under instruc¬ 
tions to say nothing about her having gone away. More¬ 
over, it would certainly seem Wong Wing would have been 
informed about his two younger brothers coming to Amer¬ 
ica if they or other members of the family had known 
where he was. And, surely, if as they seem to indicate, 
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the wife of Wong Wing was in their home at that time, 
they would necessarily have known how to contact him in 
the United States and would have done so, for they would 
have undoubtedly been told his address by their aunt, that 
is, the wife of Wong Wing. 

117 Examination and Comparison of the Statements of 
Wong Look and Wong Shu 

Neither Wong Look or Wong Shu appear to have given 
the name or date of birth or death for such a child as they 
each described. Wong Look, in answer to the direct ques¬ 
tion “did he (W^ong Wing ever have any other children, or 
any other children who died!” answered “He had a daugh¬ 
ter who died.” Again, in reply to the question “When did 
she die!” he indicated it was after Wong Wing came to the 
United States and further indicated that she only lived a 
little while after she was born. On the other hand Wong 
Shu is recorded as having testified as follows: 

“Q. What family has Wong Wing! A. He has a wife 
and one son, no daughter. Wife is Chin Shee, natural feet, 
from 00 Fook Village, Sunning. Son, Wong You Young, 4. 

Q. Did he ever have any other children! A. No. 

Q. Did he have any children born since he has been in the 
United States? A. No. 

Q. Did he ever have a daughter that died! A. Yes. 

Q. When did she die? A. She died soon after her 
birth.” 

It should be observed that while Wong Look indicated 
a child of Wong Wing, a daughter, died after Wong Wing 
came to the United States, Wong Shu is definitely recorded 
as having positively stated that such a child—a daughter— 
as he described was born prior to the time Wong Wing came 
to America. Such conflicting statements as these, it would 
seem, could not possibly exist, if the two persons making 
them were speaking of facts within their personal knowl¬ 
edge—that just simply couldn’t be—so, it is respectfully 
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submitted, these conflicts in themselves render the said 
statements valueless and altogether unreliable. They should 
be given no weight. 

Surely, a mother’s statement with respect to the name, 
sex, date of birth ect. etc. or her own child is the best evi¬ 
dence on the subject and overwhelmingly outweighs the 
most unsatisfactory statements of Wong Look and Wong 
Shu. 

As the evidence presented in this Court on behalf of the 
Plaintiff reasonably and satisfactorily establishes him to be 
a son of Wong Wing, born subsequent to the time the said 
Wong Wing commenced to reside in the United States, the 
Plaintiff should be declared to be a United States citizen. 

We ask for judgment in favor of Plaintiff. 

Respectfully submitted, 


Copy rec’d 
V. C. Bubke, Jk. 
Asst. US Atty. 


Wabner H. Parker 


118 Filed Feb 29.1952 

Reply Brief of Defendant 

This case came on for hearing on February 18,1952, and 
at the conclusion of the trial the Court requested the plain¬ 
tiff to submit a brief on his interpretation of the facts and 
on the tentative admissibility into evidence of plaintiff’s 
Exhibit 39. This is the defendant’s reply brief to the two 
points mentioned above. 

The plaintiff produced two witnesses at the trial. The 
first being Wong You Henn, whose testimony was worthless 
other than the fact that he was the applicant in this case for 
the purpose of establishing his citizenship. His father, 
Wong Wing, was the other witness called by the plaintiff 
and he testified from his own personal knowledge concern¬ 
ing his marriage to the applicant’s alleged mother. The 
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remainder of his testimony was hearsay based upon 
hearsay. 

Exhibit 39 was admitted tentatively into evidence over 
defendant’s objection subject to the plaintiff producing fur¬ 
ther evidence concerning the relationship of Chin Moy, the 
alleged mother, to the plaintiff. The Court, and counsel for 
the plaintiff, at the time of the trial conceded the fact that 
in order for this exhibit to be admissible into evidence there 
had to be some aliunde proof of Chin Moy’s relationship to 
the family of the plaintiff but the Court ruled that 
119 such proof was had by the testimony of Wong Wing 
to the effect that he, Wong Wing, married Chin Moy. 
Such testimony does not comply with the requisites of the 
pedigree exception to the hearsay rule. 

In order to offer evidence under the pedigree exception 
the following conditions must be shown (Wigmore, 3rd Ed. 
§ 1481, et seq.): 

1. Declarant is deceased or unavailable. 

2. Statement made ante litem motam and there being no 
motive to falsify. 

3. The relationship of the declarant to the family whose 
history he refers to must be shown by evidence independent 
of his mere declaration. 

It is defendant’s contention that plaintiff has failed com¬ 
pletely to establish the requisites set out above. 

As to the first requirement, the only testimony of the 
death of Chin Moy, the first wife of Wong Wing, is hearsay 
in nature. Wong Wing testified that he has never returned 
to China since arriving in the United States and therefore 
the news of Chin Moy’s death would of necessity have to 
come from a source other than his (Wong Wing’s) personal 
knowledge since Chin Moy is alleged to have died in China 
subsequent to Wong Wing’s arrival in the United States. 
The plaintiff testified that he was told by his mother’s 
Godsister that his mother had died when he, Wong You 
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Henn, was very young. The plaintiff admitted that he did 
not have any personal knowledge of his mother’s death. 
At the conclusion of the case plaintiff was given an oppor¬ 
tunity to take depositions in China to establish this fact as 
well as others but plaintiff’s counsel refused to avail him¬ 
self of this opportunity. It is suggested that there is 
120 not one scintilla of direct evidence to show that Chin 
Moy is either dead or unavailable. 

As to the second requirement, there is nothing to show 
from the letter itself that as a matter of fact it was not 
written after this litigation began and as a direct result of 
the litigation and therefore was indeed a motive to falsify. 
Wong Wing testified on cross examination that this was the 
only letter that he had kept which allegedly came from his 
first wife. Such testimony, taken at its best, does not 
clearly establish the authenticity of the letter. 

Coming now to the more important requisite of the pedi¬ 
gree rule, it is submitted that plaintiff has not established 
aliunde the relationship of Chin Moy to Wong You Henn. 
As pointed out above, counsel for plaintiff and the Court 
seemed to agree that some evidence aliunde is necessary 
to establish the relationship but counsel for plaintiff and 
the Court felt at the time Exhibit 39 was tentatively ad¬ 
mitted into evidence that this requisite was fulfilled by the 
husband, Wong Wing, testifying that Chin Moy was his 
wife. Such testimony does not fulfill the aliunde rule. The 
aliimde proof necessary is that there should be some other 
evidence of the relationship of the declarant to the person 
about whom he or she is speaking other than the declarant’s 
own statement. 

In the District of Columbia case of Anderson v. Smith, 
2 Mackey 275, the plaintiffs, colored people, brought an 
action of ejectment to recover a piece of land They 
claimed to be the nephew and niece of James Taylor and the 
children of a colored man named Ben Anderson; both Tay¬ 
lor and Anderson having been formerly slaves in Virginia. 
At the trial, in order to establish the relationship between 
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plaintiffs and James Taylor, they (plaintiffs) offered in 
evidence the declarations of Ben Anderson, their father, 
that he was the brother of James Taylor. The form 
121 in which the offer was made was as follows: 

That, previous to his father’s death, which occur¬ 
red in 1867, his father told him that he, Ben Anderson, had 
a brother named James, who, when quite young, was sold 
in slavery to a man named Taylor, in Virginia, and after¬ 
wards to a man named Allen, and that he (Ben Anderson) 
had no other brother and no sister. 

The court said at p. 281: 

‘ ‘ That does not seem to go very far towards establishing 
the fact that this James Taylor was the Virginia James 
Taylor. The only proof is, that he was sold to a man named 
Taylor; but whether that brother assumed the name of his 
master, and became James Taylor, is not pretended to be 
testified to. 

But suppose the brother had been identified, the question 
then arises, whether the declarations of a deceased party 
are sufficient to establish his relationship to another de¬ 
ceased party. The declarations are objected to on two 
grounds: 1st. The witness is not proved aliunde to be a 
relation of the family; and, 2nd. That the deceased, wTtose 
declarations are offered in evidence, are not proved aliunde 
to be such. 

The rule on that subject is, that you cannot establish the 
relationship of the declarant himself by his own declara¬ 
tions, but that the relationship must be proved aliunde; and 
when once that is established, then his declarations as to 
kinship of other parties are admissible. This was settled 
in the case of the Banbury Peerage and other cases, in 
England. In that case a bill in chancery, in the first instance, 
by one as next friend of an infant, was offered in evidence, 
wherein the complainant describes himself as the uncle of 
the infant in question. And the answers of other parties, 
speaking of their relationship to the infant, were offered, 
all of them being dead. These were offered in evidence as 
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the declarations of deceased persons, in order to prove the 
legitimacy of the infant in question. The question was sub¬ 
mitted by the House of Lords to all the judges, and they 
unanimously held that such declarations could not be re¬ 
ceived in evidence without proving aliunde that the uncle 
and the other so-called relatives were related to the 
infant. ’ ’ 

122 As pointed out in the Court’s opinion, the father, 
Ben Anderson (the declarant), cannot establish the 
relationship of himself to James Taylor, his alleged son, 
by his own declaration but rather that the relationship 
must be proved aliunde. So, too, in the instant case, the 
alleged mother of Wong You Henn cannot establish the 
relationship of herself to Wong You Henn, her alleged son, 
by her own declaration. The testimony of Wong Wing, the 
husband of Chin Moy, is analogous to the testimony of 
Ben Anderson’s son. Wong Wing testified that he was 
the husband of Chin Moy and that he received a letter from 
her and it contained certain information. The son of Ben 
Anderson testified that he was the son of Anderson and 
his father told him certain information concerning his 
grandfather and James Taylor, Ben Anderson’s alleged 
brother. This testimony alone, the Court said, was not 
sufficient to establish a relationship between Ben Anderson 
and James Taylor. In other words, Ben Anderson said 
that his father was his father, and that Ben Anderson’s 
father said that James Taylor was his (Ben Anderson’s) 
brother; just as Wong Wing testified that Chin Moy was 
his wife and Chin Moy said that Wong You Henn was her 
son. Since the testimony of the declarant (the father of 
Ben Anderson) was not admissible to show aliunde the 
relationship of Ben Anderson to James Taylor, it is like¬ 
wise not admissible in this case to show by the testimony 
of the declarant (Chin Moy) that she aliunde is the mother 
of Wong You Henn. The court in the Anderson case, 
supra , recognized the fact that the declarant was the father 
of Ben Anderson just as it is recognized in this case that 
Wong Wing is the husband of Chin Moy. 
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In the case of AaUnolm v. People, 211 N.Y. 406, the state 
of New York had in its possession money and property 
aggregating over $50,000.00 which it received from 
123 the estate of one William A. Kenneally, deceased, 
who died testate. No person entitled to the property 
could be found and it was turned over to the state to await 
claimants. From the facts, it appears that one Sgt. John 
Kenneally, a widower, married Margaret Kearns Hardi- 
man, a widow. Petitioner, John Kenneally, the claimant 
in this case, was born from this marriage. Both Sgt. John 
Kenneally and Margaret Kearns Hardiman had been 
married once before to other spouses. Sgt. John Kenneally 
had two sons by his first wife (one of whom was William 
A. Kenneally, the decedent in this case). Margaret K. 
Hardiman had one daughter by her first husband, who 
married and had five children. Claimant in this case 
attempted to establish his relationship to the two sons of 
Sgt. John Kenneally by his first marriage as follows: 
Claimant testified that he had no recollection of his father 
due to his father’s death while he was very young. He 
(claimant) testified that his mother had told him that she 
had married Sgt. John Kenneally. The daughter of 
Margaret K. Hardiman died but her five children testified 
at the trial and repeated the declarations of their mother 
as to matters which she said had been told by her mother, 
Margaret Hardiman Kenneally, the second wife of Sgt. 
John Kenneally. These declarations were to the effect that 
Sgt. John Kenneally had been the second husband of 
Margaret Hardiman Kenneally and was the father of the 
claimant. This was all the evidence which in anywise 
tended to prove claimant’s relationship to the testator. 

The court, in discussing the admissibility of such 
evidence under the pedigree exception to the hearsay rule, 
said that it is, of course, apparent that if the declarations 
of claimant’s mother are not alone sufficient to prove her 
marriage to Sgt. John Kenneally, the claimant’s claim can¬ 
not be sustained. The New York Court of Appeals, in 
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ruling that such evidence was not admissible, had 
124 this to say at pg. 418: 

“Proof of the marriage of the petitioner’s 
[claimant’s] mother to Sergeant John Kenneally is 
essential to establish the petitioner’s relationship to 
the testator. There is no such proof in the case at bar, 
unless we accept the mother’s unsupported declara- 
tions as evidence of the asserted relationship and this 
we regard as inadmissible”. (Bracket and Emphasis 
supplied) 

In the instant case, proof of the birth of plaintiff from 
the womb of Chin Moy is essential to establish his claim as 
a citizen. There is no such proof unless we accept the 
mother’s unsupported declarations which appear in Ex¬ 
hibit 39 as evidence of the asserted parentage. The New 
York case is cited as authority in United States v. Eng 
Suak Lun, 67 F. 2d 307. 

In United Stales v. Eng Suak Lun, supra, a complaint 
was filed against Lun charging, among other things, that he 
had been convicted of a crime. He was ordered deported. 
Lun appealed to the District Court where a trial was had 
de novo and Lun was discharged. The government 
appealed. In the course of the trial Lun, and only he, testi¬ 
fied that he was bom in the United States and he based 
his statement on the fact that an uncle told him and further, 
the only proof that such declarant was Lun’s uncle was 
Lun’s statement. 

In reversing the District Court, the Circuit Court of 
Appeals said at pg. 308: 

“The relationship of the declarant must be estab¬ 
lished by evidence other than proof of statements of 
the declarant himself”. 

The Eng Suak Lun case, supra, cites, as authority for 
the proposition that the relationship of the declarant must 
be established by evidence other than proof of statements 
of the declarant himself, the following cases: Fulker- 
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125 son v. Holmes, 117 U.S. 389; Blackburn v. Crawford, 
3 Wall. 175; Anderson v. Smith, supra; Aalholm v. 

People, supra, and others. 

The Fulkerson case, supra, the only case cited by plain¬ 
tiff, involves a deed, sixty-one years old, and recitals there¬ 
in which was offered into evidence. The deed was admitted 
because of other evidence at the trial which satisfied the 
court as to the aliunde rule. The Fulkerson case, supra, is 
not in point in the instant case except that it does set out 
the general rule concerning aliunde proof. 

The only evidence offered by the defendant at the trial 
were statements made by Wong Look and Wong Shu, 
younger brothers of Wong Wing, recorded in Boston 
Immigration Files 2500/4318 and 2500/5548, respectively. 
This testimony was offered for the express purpose to 
show that the baby born to Chin Moy on or about the time 
that the plaintiff is alleged to have been born was a girl 
and further that this infant girl died shortly after her 
birth. Plaintiff contends that there is a discrepancy in the 
brothers’ testimony concerning the birth of this daughter. 
There is certainly no discrepancy as to the fact that a 
daughter was born and that this child died shortly after her 
birth. There is further no discrepancy to the fact that 
Wong Wing and Chin Moy had no other children. The 
only confusion seems to be the precise date of the 
daughter’s birth and plaintiff contends that this is sufficient 
to rule out the credibility of the brothers’ entire state¬ 
ments to the immigration authorities at the time of their 
testimony in Boston when arriving in the United States. 
Wong Wing was recalled by plaintiff to attempt to explain 
his brothers’ testimony and he was unable to offer any ex¬ 
planation. The testimony of the two brothers firmly 
establishes the fact that Chin Moy gave birth to two 

126 children, one being a son, Wong You Yung, born 
sometime in 1920, and a daughter born sometime in 

1921, when plaintiff claims that he was born. 
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In summary, it is the defendant’s position that all of the 
testimony in the plaintiff’s case concerning the birth of 
Wong You Henn was hearsay evidence, none of which is 
admissible under any exception to the hearsay rule. The 
letter, Exhibit 39, vital to plaintiff’s case, is hearsay and, 
as pointed out, does not meet the requirements of the 
pedigree rule. The affirmative testimony of Wong Look 
and Wong Shu successfully refutes any testimony offered 
by the plaintiff concerning the relationship of the plaintiff 
to Wong Wing. 

It is, therefore, urged that the Court should find in favor 
of the defendant. 

Charles M. Irelan 

United States Attorney 

Ross O’Donoghue 
Assistant United States Attorney 

Vincent C. Burke, Jr 
Assistant United States Attorney 

• ••*•••••• 

127 Filed Mar 11 1952 

Memorandum Opinion 

In this case plaintiff prays for a declaratory judgment 
that he is a citizen of the United States. He was born in 
China and arrived in this country on December 16, 1949. 
He was denied admission by the Immigration authorities, 
and this suit ensued. He claims that he is the child of 
Wong Wing, likewise born in China, who became a United 
States citizen by virtue of his father’s citizenship. 

Under Sec. 1993, R.S. 1 , which is applicable to this case, 
“all children . . . bom out of the . . . jurisdiction of the 
United States, whose fathers were or may be at the time 

i This section has been amended as of May 24, 1934, 48 Stat. 797, and 
October 14, 1940, 54 Stat. 1138; and, as amended, is contained in 8 U.S.G. 
601, 713. 
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of their birth citizens thereof, are declared to be citizens 
of the United States; but the rights of citizenship shall not 
descend to children whose fathers never resided in the 
United States.” Construing this statute, the Supreme 
Court has held in Weedin v. Chin Bow, 274 U.S. 657, that 
citizenship attaches only when the father has resided in 
the United States before the birth of the child. 

Defendant admits that Wong Wing is a citizen and that 
he first entered this country, as the Immigration records 
disclose, on May 26, 1921; but he denies that plaintiff is a 
child of Wong Wing and that Wong Wing resided in the 
United States prior to plaintiff’s birth. 

128 Turning to the evidence, which is meager, plaintiff 
offered the testimony of himself and Wong Wing 
and a letter in Chinese purportedly written on January 30, 
1922, by the wife of Wong Wing. Plaintiff testified that 
his name was Wong You Henn, that he has no recollection 
of his mother’s death and that he had lived in Hong Kong 
with Mock Dung Jew and his wife, said to be his mother’s 
godsister, until he came to the United States. Wong Wing 
testified that he was married before coming to this country 
in 1921, and had never returned to China; that one child, a 
son, had been born to his wife before his departure; that 
he had been informed that his wife had died in Sen Village, 
Toishan, China, in 1922, and that he had never seen plain¬ 
tiff until he arrived in the United States in 1949. Plain¬ 
tiff’s principal reliance is upon the letter above referred to. 
That letter, purportedly from Wong Wing’s wife, notified 
him of the birth of a son, named You Henn, on September 
2, 1921, and stated that she had taken him to Hong Kong 
and left him in care of Mock Dung Jew and his wife. No 
envelope containing a postmark was offered, and it was 
stipulated that the FBI document examiner’s report on 
this letter concluded that it was impossible to establish its 
date or age. There was no direct evidence that plaintiff 
is the person referred to in this letter as You Henn. Noting 
the paucity of plaintiff’s evidence, the Court offered to 
continue further hearing on the case if plaintiff desired to 
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take depositions in Hong Kong in support of Ms claims, 
but tMs offer was declined. Before the hearing, the pre¬ 
trial judge continued the case for nearly three months for 
the same purpose, but no depositions were taken. 

In contradiction of this evidence, and in addition to the 
inference unfavorable to plaintiff created by Ms failure 
without explanation to produce by deposition evidence 
peculiarly available to him, defendant offered the sworn 
testimony of two brothers of Wong Wing given at the time 
of their arrival in tMs country in 1923. There being 
129 no objection, tMs was received in evidence. Both 
testified that the wife of Wong Wing gave birth to 
only two children, one, a son, born before Wong Wing 
arrived in this country, and a daughter, who died. Whether 
she was born before or after his arrival is not clear. The 
son, having been born prior to Wong Wing’s arrival, lacks 
qualification for citizensMp under Weedin v. Chin Bow, 
supra. 

Assuming the admissibility, over defendant’s objection, 
of the letter purportedly from Wong Wing’s wife and cer¬ 
tain other testimony offered by plaintiff, as to the ad¬ 
missibility of which there is substantial doubt, plaintiff 
still has failed to establish by a preponderance of the evi¬ 
dence that he is a child of Wong Wing born after Wong 
Wing took up residence in the Urnted States, and I so find. 

Counsel will submit formal findings of fact and conclu¬ 
sions of law and judgment in accordance herewith. 


March 11th, 1952 


David A. Pine 
Judge 




• • 
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Filed Mar 19 1952 


Findings of Fact and Conclusions of Law 

This case having come on for trial and the Court having 
duly considered the evidence and being fully advised in the 
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premises and Laving more fully set forth its views in a 
memorandum opinion filed in this cause, dated March 11, 
1952, and made a part hereof, now finds the following: 

Findings of Fact 

1. Plaintiff was born in China and sought admission to 
the United States, claiming to be the son of Wong Wing, 
an American citizen, and further claiming that Wong Wing 
resided in the United States prior to plaintiff’s birth and 
as a result, plaintiff is a citizen of the United States, per 
Section 1993, R.S. 

2. Plaintiff arrived in this country on December 16, 
1949, and was denied admission by the immigration 
authorities on the ground that plaintiff did not establish 
the fact that he is the blood son of Wong Wing, bom after 
the said Wong Wing arrived in this country. As a result 
of such denial this suit ensued pursuant to Section 503 of 
the Nationality Act of 1940 (34 Stat. 1171-1172; 8 U.S.C.A. 
903). 

3. Wong Wing was born in China and entered the United 
States on May 26, 1921, and has never returned to China, 

and is a citizen of the United States. 

131 4. Wong Wing has been married twice. Once in 

China and after his first wife’s death, he married 
again subsequent to his arrival in the United States. Wong 
Wing, on November 13, 1918, married one Chin Shee or 
Chin Moy Wong in China and two children were bom of 
said marriage. One, a son, bom before Wong Wing 
arrived in this country, and a daughter, who died. 

Conclusions of Law 

1. The Court has jurisdiction over the subject matter of 
this cause in accordance with Section 503 of the Nationality 
Act of 1940, supra. 

2. Plaintiff has failed to establish by a preponderance 
of the evidence the fact that he is a child of Wong Wing, 





95 


born after Wong Wing took np residence in the United 
States, since there was only one son born of the afore¬ 
mentioned marriage in China and said son was born prior 
to Wong Wing’s arrival in the United States. 

3. Defendant, therefore, is entitled to judgment. 

David A. Pine 
Judge 

132 Filed Mar 19 1952 

Judgment 

This cause having come on for trial and the Court having 
found for the defendant, as more fully appears in its 
memorandum opinion filed herein, and its findings of facts 
and conclusions of law, it is by the Court this 19th day of 
March, 1952, 

Ordered that judgment be, and the same is hereby, 
entered for the defendant. 

David A. Pine 
Judge 

141 Filed Jul 19 1952 

Defendant's Exhibit No. 1 

U. s DEPARTMENT OF LABOR 
IMMIGRATION SERVICE 
BOSTON, MASS. 

No. 2500/5548, 1/1, ex ss Prince George, Sept. 27, 1923, 
C.N.R. 

In the Matter of 
Wong Shit 
Son of a citizen. 

At a meeting of a Board of Special Inquiry held at 
E. Boston, Mass., October 9, 1923. 
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Present: Insps Fitzgerald, J. E. Chm., 
Fitzgerald, J. V. Act. 

Typist, 

Carney, 

Yee Gow Tee, Int. 

(Sworn) 

Applicant presents the usual identification paper exe¬ 
cuted by his alleged brother, Wong Fook, at Boston, 
Mass., March 5, 1923, on which there are two photographs 
■which the applicant identifies as his brother, Wong Fook, 
and himself: 

Description: Age, 12; height, 4-11 with Chinese slippers; 
occupation, student; scar bridge of nose; brown mole on 
right neck; faint round scar near outer corner right eye; 
scar top center of forehead; pit near right temple; 
numerous pits on cheeks; brown mole lobe left ear; several 
brown moles right cheek; 

Being duly sworn, testifies: 

Q. What are your names? A. Wong Shu, only name I 
have, I am single. 

Q. You have the right to have present, during your 
examination, one friend or relative. Do you wish to avail 
yourself of that privilege? A. No. 

Q. Do you waive your right as to having one friend or 
relative present and are you willing to proceed with your 
examination? A. Yes. 

Q. What is your age, date of birth, and birthplace? A. 
12, born C. R. 1, 4-10, (May 26, 1912) at Nom Tun village, 
Sunning District, China. 

Q. Have you always lived in the same village and in the 
same house in which you were born? A. Yes. 

Q. Have you any brothers or sisters? A. I have three 
brothers and one sister. 

142 Q. State their names, ages and birthdates if you 
can? A. My oldest brother is Wong Wing, given 
name, he is married but I don’t remember his marriage 
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name, he is 23 years old, born 1-6, but I don’t know the 
year; Wong Fook, given name, he is married, but I don’t 
know his marriage name, he is 22 years old, 10-29, but I 
don’t know the year; Wong Look, given name, only name 
he has, he is single, 14 years old, born 5-6, but I don’t know 
the year. My sister is Wong Gut Oy, 9, 9-5, I don’t re¬ 
member the year. 

Q. Where are your brothers and sisters now? A. My 
three brothers are now in the United States and my sister 
is at home. 

Q. When did your brother come to the United States? 
A. My oldest and second brother came together in C. R. 
10, and Wong Look came in C. R. 11. 

Q. Of whom are these photographs? A. My brothers, 
Wong Wing and Wong Fook. (Correctly identifies photo¬ 
graphs attached to receipts for certificates of identity in 
Boston file 2500/2410) 

Q. Of whom is this a photograph? A. My brother, 
Wong Look. (Correctly identifies photograph attached to 
receipt for C. I. in Boston file 2500/2318) 

Q. What family has Wong Wing? A. He has a wife, 
one son, no daughter. Wife is Chin She, natural feet, from 
Oo Fook village, Sunning. Son Wong You Young, 4. 

Q. Did he ever have any other children? A. No. 

Q. Did he have any children bom since he has been in the 
United States? A. No. 

Q. Did he ever have a daughter that died? A. Yes. 

Q. When did she die ? A. She died soon after her birth. 

Q. What family has Wong Fook? A. Has a wife, one 
son, no daughter. Wife is Lee She, natural feet, from Sing 
Tun village, Sunning. Son is Wong You Bow, 3 years old. 

Q. Was that son born before or after Wong Fook came 
to the United States? A. Born before he came to the U.S. 
—No, I made a mistake, Wong Fook was in the United 
States before his son was bora. 

Q. Is your father living? A. No, he is dead. 

Q. By what names did you know your father? A. Wong 
Pok, given name, Wong Kok Soon, marriage name. 
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Q. Have von ever seen Wong Chuen Poy and his wife? 
A. Yes I have seen the both of them. 

Q. Of whom are these photographs? A. Wong Chuen 
Poy and his wife. (Correctly identifies photographs in 
Boston file 2500/3241) 

Q. Where and how long did you attend school? A. 
Attended school in home village, began at the age of 9 until 
I left for the United States. 

Q. What was the name of your teacher? A. Wong Soo 
Doon. 

Q. How many houses are there in the third row, your 
village? A. Two houses. 

Q. How many on the second row? A. Two houses. 

Q. Who lives in first house, 2nd row? A. Wong Hen 
Moon. 

Q. Who lives in 2nd house, that row? A. Wong Kok 
Ung. 

Q. Is there a wall around your village? A. No. 

Q. Where did you get your drinking water? A. Well- 
water, on southeast side of village. 

Q. What is name of nearest market place? A. Nom Tun 
market. I think about two or three li away. 

145 Q. Do you know anybody else, in the United 
States, besides your brothers, Wong Chuen Poy and 
his wife? A. No. 

Q. Is there any further statement you wish to make? 
A. No. 

Q. Have you understood the Interpreter? A. Yes. 

Signature of applicant in Chinese. 

Deferred for witnesses. 

Witness, alleged brother, holds C. I. No. 34221, in the 
name of Wong Fook, aged 20; admitted as son of Wong 
Pok, solely because of his father’s status as citizen. Is¬ 
sued at port of Boston, Mass., June 29, 1921, Photograph 
attached thereto agrees with witness. C. I. returned. 
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Being duly sworn, testifies: 

Q. What are yonr names? A. Wong Fook, given name, 
I am married but I have not taken any marriage name yet. 

Q. What is your age, occupation and address? A. 22, 
laundryman, 507 Medford St., Somerville, Mass. 

Q. Are you the same Wong Fook who was admitted at 
this port on June 2,1921? A. Yes. (Boston file 2500/2410) 

Q. Were the statements made by you, at that time, true 
and correct? A. Yes. 

Q. The testimony offered by you at that time will be 
made part of the record in this case. Do you understand? 
A. Yes. 

Q. Are you also the same Wong Fook who testified at 
this office on January 15th last as witness for Wong Look 
your alleged brother? A. Yes. (Boston file 2500/4318) 

Q. Were the statements made by you, at that time, true 
and correct. A. Yes. 

Q. The testimony offered by you, at that time, will be 
made part of the record in this case. Do you understand? 
A. Yes. 

Q. Of whom are these photographs? A. My self and my 
brother, Wong Shu. (Correctly identifies photographs at¬ 
tached to identification paper presented by applicant). 

Q. Has Wong Shu any other name? A. Only Wong Shu. 

Q. Is he your blood brother by same father and mother 
as yourself? A. Yes. 

146 Q. Was he ever married? A. No. 

Q. What is his age, date of birth, and birthplace? 
A. 12, born C. R. 1, 4-10, at Nom Tun village, Sunning Dis¬ 
trict, China. 

Q. Has he always lived in same village and same house 
as he was born'? A. Yes. 

Q. Since you last testified, before this office, on January 
15, 1923, have there been any changes in your family his¬ 
tory? A. No changes. 

Q. What was applicant doing in China? A. Attending 
school in home village. 
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Q. Where is your brother, Wong Look, now? A. At¬ 
tending school in Lynn, Mass. 

Q. Who do you intend to present as witness? A. Wong 
Poy. 

Q. WTiat relation is Wong Poy to you? A. He is a clan 
cousin from same village. 

Q. Is there any further statement you wish to make? A. 
No. 

Q. Have you understood the Interpreter? A. Yes. 

Signature of witness in Chinese. 


Witness, holds C. I. No. 1253, in name of Wong Chun Py, 
admitted as Section 6, H. K. Student, issued at port of San 
Francisco, Cal., Jan. 11, 1910, with photograph attached to 
with which he agrees. C. I. returned. 

Being duly sworn, testifies: 

Q. What are your names? A. Wong Chun Poy, given 
name, Wong Hing Jin, marriage name. 

Q. Age, occupation and address? A. 32, merchant, 195 
Harrison Avenue, Boston. • 

Q. Are you the same Wong Chun Poy who testified at 
this office on Feb. 11, 1921, as witness in the case of your 
wife, Der She? A. Yes. (Boston file 2500/3241) 

Q. Did you also testify at this office on June 2, 1921, as 
witness in case of Wong Fook and Wong Wing. A. Yes. 
(Boston file 2500/2410) 

Q. Did you again testify at this office on Jan. 15th last 
as witness in the case of Wong Look? A. Yes. (Boston 
file 2500/4318) 

Q. Was the testimony, offered by you on those occasions 
true and correct? A. Yes. 

Q. The records of testimony offered by you at those time's 
will be made part of record in the present case? A- 
Yes. 
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147 Q. Of whom are these photographs? A. Wong 
Fook and Wong Shu. (Correctly identifies photo¬ 
graphs on id. paper) 

Q. What relation is Wong Fook to Wong Shu? A. They 
are brothers. 

Q. Is Wong Shu known by any other name? A. That’s 
his only name. 

Q. Was he ever married? A. No. 

Q. Do you know his age, date of birth, and birthplace? 
A. He is about 12 years old, born in C. R. 9, don’t know 
month and day, born in Sunning District. Nom Tun 
village. 

Q. Has he always lived in that village? A. Yes. 

Q. Do you know his parents? A. Yes. 

Q. State the names of his father? A. Wong Pok, given 
name, Wong Kok Soon, marriage name. 

Q. Where is he? A. He is dead. He died about 4 or 5 
years ago at home, home village. 

Q. What was name of applicant’s mother? A. Chin 
She ? She is living. 

Q. Has applicant any brothers or sisters now at home in 
China? A. Yes, he has a sister in China, no brothers. 

Q. What is the sister’s name? A. Wong Gut Oy, I think 
about 10 or 11,1 am not quite sure. 

Q. Is applicant the blood son of Wong Pok and Chin 
She? A. Yes. 

Q. Is there anything further you wish to say? A. No. 

Q. Have you understood the Interpreter? A. Yes. 

Signature of witness in Chinese. 


By Chairman: As to the citizenship of alleged deceased 
father, Wong Pok, same was favorably passed upon by this 
office on June 2, 1921, in connection with application of 
Wong Fook and Wong Wing for admission to the U. S. as 
sons of Wong Pok. Boston file 2500/2410, and again by 
this office on Jan. 15, 1923, in connection with application 
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of Wong Look for admission to the U. S. as son of Wong 
Pok, Boston file 2500/4318. 

As to the claimed relationship— 

The testimony of the applicant, his prior landed brother, 
Wong Fook, and identifying witness, is in close agreement 
without any discrepancies. I am of the opinion that the 
claimed relationship has been reasonable established. I, 
therefore, move that the applicant, Wong Shu, be admitted 
as the son of Wong Pok a citizen of the United States (de¬ 
ceased). 

148 Fitzgerald, J. V. I second the motion. 

Carney, I concur. 

Admitted October 10, 1923. 3.00 P.M. 

149 (Filed Jul 19 1952) 

Defendant's Exhibit No. 2 

IMMIGRATION SERVICE 

No. 2500/4318 

4/1; ex SS “Prince Arthur” Boston, Mass., Jan. 3, 1923. 

East Boston, Mass., Jan. 12, 1923. 

Insp. John H. Jensen 
Alice M. Greene, Typist, 

Wm. Wong King, Interpreter (Sworn) 

In the matter of 

Woxg Look 

“Son of a citizen.” 

Applicant presents usual identification paper executed 
by his alleged brother, Wong Fook, at Boston, Mass., on 
September 19,1921, attached to which are two photographs 
which he identifies as those of his brother, Wong Fook, and 
himself. 
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Description:—Age 13; height, S'O 1 //' in shoes; occupa¬ 
tion, student; marks—mole left cheek, faint scar below 
front right ear, small pit inside each ear. 

(Duly sworn) 

Q. What are your names? A. Wong Look, given name; 
no others. 

Q. What is your age, date and place of birth. A. 13 
years old; born SH 2-5-5 (June 11, 1910); in Nom Tun Vil¬ 
lage, SND. China. 

Q. Have you always lived in the same village and house 
in which you were born ? A. Yes. 

Q. Have you ever been married? A. No. 

Q. Have you any brothers or sisters ? A. Three brothers 
and one sister. 

Q. State their names and ages, and also their birth dates 
if you can. A. Wong Wing, given name; He is married, 
but I forget his marriage name; 22 years old; born the 1st 
month, 6th day, but I forget the year; Wong Fook, given 
name; I forget his marriage name; 21 years old; born the 
10th month, 19th day; I forget the year; Wong Sew, given 
name; 11 years old; born 4th month, 10th day, I forget the 
year; and my sister is—Wong Gut Oy; 8 years old; bom 
9th month, 5th day, I forget the year. 

Q. Are you sure that Wong Fook was born on the 19th 
day of the 10th month? A. I think so. 

Q. Where are they now? A. Wong Wing and Wong 
Fook came to the United States when I was ten or eleven 
years old; my sister and my other brother are at home in 
China. 

Q. Of whom are these photographs? A. My brothers, 
Wong Fook and Wong Wing (Correctly identifies photo¬ 
graphs attached to receipts for certificates of identity in 
Boston file 2500/2410). 

150 Q. What family has Wong Wing? A. Wife, Chin 
She, one son, no daughters. 

Q. What is his wife’s native village and style of feet? A. 
I don’t know her native village, she has natural feet. 
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Q. What is the name and age of his son? A. Wong Yon 
Young, 3 years old. 

Q. Did he ever have any other children, or any other 
children who died? A. He had a daughter who died. 

Q. When did she die? A. After he came to the United 
States. She only lived a little while after she was born. 

Q. What family has Wong Fook? A. Wife, Lee She, one 
son, no daughters. 

Q. What kind of feet has his wife? A. Natural feet. 

Q. What is the name and age of the son? A. Wong You 
Bow, 2 years old. 

Q. Was that son born before or after Wong Fook came 
to the United States? A. After. 

Q. By what names do you know your father? A. Wong 
Pok, given name; Wong Pok Soon, marriage name. 

Q. Where is he? A. He died in my house in China, CR 
S-8-5. 

Q. What caused his death? A. I don’t know. 

Q. How long was he sick before he died? A. About a 
month. 

Q. Were you present when he died? A. Yes. 

Q. What time of day or night did he die? A. At noon¬ 
time, about twelve o’clock. 

Q. Who else was present when he died? A. My mother, 
all my brothers and my sister and myself, my eldest 
brother’s wdfe. 

Q. Where was your father bom? A. San Francisco, 
California. 

Q. When was he last in the United States? A. SH 1. 

Q. State the names of your father’s parents. A. Wong 
Gim, given name; Whng Doo Ning, marriage name; and 
Chin She, they are both dead. 

Q. When did they die? They died before I was bora, I 
don’t know. 

Q. Where are they buried? A. Huey A Gong, 2 or 3 lis 
from my village. 

Q. Where is your father buried? A. In the same place. 
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Q. Has your father any brothers or sisters? A. One 
brother, no sisters. 

Q. What is the name and age of that brother? A. Wong 
Qnong Ching, 38 or 39 years old; he is in the United States. 

Q. Is he married? A. I don’t know, I never saw 
151 him. 

Q. How many times was your father married? A. 
Only once. 

Q. Is his wife your natural mother? A. Yes. 

Q. What is her age, style of feet and native village? A. 
Chin She; 41 years old; bound feet; from Goo Lor Village, 
SND. China. " 

Q. Has your mother any brothers or sisters? A. No. 

Q. State the names of her parents? 1 A. Chin Yen Doon 
and Jow She. 

Q. Are they living? A. Both dead. They died before 
I was born. 

Q. Of whom is this a photograph? (Showing photograph 
Wong Pok attached to Well’s certificate of discharge Bos¬ 
ton file 2500/2410). A. My father. 

Q. Did you ever before see this certificate to which this 
photograph is attached? A. No, I never saw it before. 

Q. Of whom is this a photograph. ’(Showing photograph 
of Wong Pok attached to his affidavit dated Feb. 13, 1909 
Boston file 2500/2410). A. My father. 

Q. Did you ever see the paper to which that photograph is 
attached? A. No sir. 

Q. How many houses and rows in Nom Tun Village? A. 
Eight houses, 5 rows. 

Q. Which way does the village face. A. South. 

Q. Where is your house located? A. Third row from 
east, second house. 

Q. Is your village an old or a new village? A. It is a 
new village. 

Q. Is there a Nom Tun old village? A. The old village 
is called Non Gong Tun Village, it is about 1 li to the south 
from the front of the village. 
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Q. Who is now living in your house in Nom Tun Village? 
A. My mother, my two elder brothers’ families, my young¬ 
est brother and my sister. 

Q. Who lives in the first house in your row? A. Wong 
Chuen Pov, he is in the United States, he has his wife with 
him in the United States too; I don’t know whether or not 
he has any children. 

Q. Have you seen Wong Chuen Poy and his wife? A. 
Yes, I saw them in China. 

Q. Of whom are these photographs? A. Wong Chuen 
Poy and his wife, Der She. (Correctly identifies photo¬ 
graphs in Boston file 2500/3241) 

Q. Where and how long did you attend school? A. I 
attended school in my home village from the age of 10 to 13. 

Q. What was the name of your teacher? A. Wong Doon. 

Q. How many houses are there on the third row? A. 
Only two. 

Q. How many houses on the second row? A. Two. 
152 Q. Who lives in those houses? A. Wong Hen 
Moon lives in the first house; Wong Kok Ung lives 
in the second house. 

Q. Is there a wall around your village? A. No. 

Q. Where do the people get their drinking water? A. 
From the well in the southeast side of the village. 

Q. Name the nearest market place. A. Nom Tun Market. 

Q. Do you know anybody else in the United States beside 
your two eldest brothers, and Wong Chuen Poy and his 
wife? A. No others. 

Q. Have you anything further you wish to say? A. No. 

Q. Have you understood the Interpreter? A. Yes. 

Applicant’s signature in Chinese. 

Deferred for Witnesses— Jan. 12, 1923 

Hearing Continued—January 15, 1923—Wong Gann, 
Interpreter 
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Witness, alleged brother, holds C J. #34221, in the name 
of Wong Fook, giving age as 20, and admission as a citizen, 
issued at Boston, Mass., on June 29, 1921, with the photo¬ 
graph to which he agrees. (C. I. returned). 

(Duly sworn) 

Q. What are your names? A. Wong Fook, given name; 
I am married, but I have no marriage name yet. 

Q. What is your present age, occupation and address? 
A. 21 years old; laundryman; 507 Medford St., Somerville, 
Mass. 

Q. Were you admitted to the U. S. at this port on June 
2, 1921? A. Yes. (See Boston file 2500/2410) 

Q. Was the testimony submitted by you at that time true 
and correct to the best of your knowledge and belief? A. 
Yes. 

Q. Record of the testimony offered by you is made a part 
of the testimony in this present hearing, do you understand? 
A. Yes. 

153 Of whom are these photographs? A. Myself and 
my brother, Wong Look. (Correctly identifies 
photographs on identification paper presented by applicant) 

Q. Is Wong Look your full blood brother by the same 
father and mother as yourself? A. Yes. 

Q. What is his age, date and birth place? A. 13 years 
old; born SH 2-5-5- , in Nom Tun Village, SND. China. 

Q. Of what does your family now consist? A. I have a 
wife, Lee She, one son, no daughter. 

Q. What is the name, age and birth date of your son? A. 
Wong You Bow, 2 years old, bom CR 10-8-15. 

Q. Where is your brother, Wong Wing, now? A. Balti¬ 
more, Md. 

Q. Of what does his family now consist? A. Wife, Chin 
She, one son, no daughter; he had a daughter, but she died. 

Q. What is the name and age of the son? A. Wong You 
Young, 3 years old. 
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Q. Was the daughter born before or after you came to 
the United States? A. After I came to the United States. 
Q. What is the date of your birth? A. KS 28-10-29. 

Q. The applicant states that you were bom the 10th 
month the 19th day. A. He is mistaken. 

Q. Where and how long did Wonk Look attend school? 
A. He went to school when he was ten years old, and con¬ 
tinued until he left for the United States, in the home 
village. 

Q. Who is to be the other witness? A. Wong Chuen Poy. 
Q. Have you anything further you wish to say? A. No. 
Q. Have you understood the Interpreter? A. Yes. 

Witness’ signature in Chinese. 

Witness holds C. I. #1253 in the name of Wong Chun Pui, 
giving age as 17 and admission as Section 6 student, issued 
at San Francisco, Cal., on January 11,1910, with the photo¬ 
graph attached to which he agrees. (C. I. returned). 

(Duly sworn) 

Q. What is your name? A. Wong Chun Pui, given name; 
Wong Hing Jin, marriage name. 

Q. What is your present age, occupation and address? 
A. 31 years old; merchant; 195 Harrison Ave., Boston, 
Mass. 

Q. Did you testify at this office on, Feb. 11, 1921 as a 
witness in the case of your wife Der She? A. Yes. (See 
Boston file 2500/3241) 

154 Q. Did you testify at this office on June 2, 1921 as 
a witness in the case of Wong Fook and Wong Wing? 
A. Yes. '(See Boston file 2500/2410). 

Q. Was the testimony offered by you on those occasions 
true and correct to the best of vour knowiedge and belief? 
A. Yes. 

Q. Records of the testimony offered by you at those times 
is now* made a part of this present hearing, do you under¬ 
stand? A. Yes. 
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Q. Of whom are these photographs ? A. W ong Fook and 
his brother, Wong Look. 

Q. State the names of the natural parents of Wong 
Look? A. Wong Pok, given; Wong Kok Soon, marriage 
name; and Chin She. 

Q. Do you honestly believe that Wong Look was the 
natural son of Wong Pok? A. Yes. 

Q. Have you anything further you wish to say? A. No. 

Q. Have you understood the interpreter? A. Yes. 

Witness’ signature in Chinese. 

Recommendation 

As to the citizenship of the alleged father, Wong Pok:— 
the same was favorably passed upon by this office on June 
2, 1921, in connection with the applications of Wong Fook 
and Wong Wing for admission to the United States as the 
sons of Wong Pok, as will he observed in Boston file 
2500/2410. 

As to the claimed relationship:—the testimony of the 
applicant and his prior-landed alleged brothers, and his 
identifying witness, is in close agreement without any ma¬ 
terial discrepancies. I am satisfied that the claimed rela¬ 
tionship has been reasonably established, and I, therefore, 
recommend that the applicant, Wong Look, be admitted to 
the United States as the son of Wong Pok a citizen of the 
United States (deceased). 

Admitted—January 15, 1923. 

John H. Jensen 

Chinese Inspector 

Alice M. Greene 
Secretary 






155 


Filed Jul 19 1952 


Plainiiff's Exhibii No. 1A 

Translation of Letter— 

(A) Envelope (Chinese) 

From: Wong Chin Moy 
Sin Village 
Toyshan 


To: Mr. Wong Wing 

c/o Hop Yuen Noodle Mfg. Co. 

14 Oxford Street 

Boston 


(B) Letter 

Dear Husband Wong Wing: 


Sin Village CR 11-1-3 


It has been nearly a year since you went to the United 
States; except for having received your letters and money 
twice, total of $200, more than three months have elapsed 
since I have not received money from you again. I wonder 
if you are working in America. 

Since you went overseas, our village, because of its 
smallness, has been burglarized almost every night, and 
your mother and I always had trouble until it was unbear¬ 
able, so I was forced to separate from my mother-in-law. 
On the 2nd day of the 7th month, last year, my oldest son 
You Yung * and I moved to Sin Village to live, first to 
avoid the danger of burglary and secondly to avoid 
quarreling with my mother-in-law. Under such family 
conditions, I have decided not to return to live at Nom 
Gong Village. 

On the 1st day of the 8th month of last year, according 
to the Chinese calendar, I gave birth to a child at Sin - 
Village and he is our second son, named You Henn. Since 
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birth this second son has been ill frequently. Thinking 
there were no good doctors in the village, and Western 
medicine not being popular with Village people, I, there¬ 
fore, entrusted someone in the village with the care of my 
eldest son, You Yung*, and brought my second son, You 
Henn, to Shun Shui Po, Kowloon, Hong Kong, to stay 
temporarily at my Godsister’s place, hoping to have some 
Occidental doctor (or doctors) to cure the disease of my 
new born son. For this reason, I alone brought You Henn 
to Hong Kong. It is now nearly three months and the child 
is well, getting healthier and is much fatter. 

However, I am still worrying about my eldest son, You 
Yung **, who is still being cared for by someone at Sin 
Village; therefore, on the 20th day of the 12th month, last 
year, I returned to the Sin Village from Hong Kong to 
visit You Yung ** # and to spend the New Years. As soon 
as the New Years passes, I will go out to Hong Kong to 
care for my second son, You Henn, personally. Since the 
birth of You Henn until now I have not mentioned it to my 
mother-in-law, and she also does not know of his birth. 

From now on if you have any money for family expenses, 
you should.forward it to Sin Village or in care of my God- 
sister’s husband, Mr. Mok Doong (Jung) Jew, at Hong 
Kong, who will forward it to me. At present You 
Yung ## and I are in the village, and You Henn is still 
staying at Hong Kong, being cared for by Mok Doong 
Jew’s family. I shall go out to Hong Kong soon, this is to 
inform you, also to wish you good health every hour. 

Your wife, Wong Chin Mot. 

Godsister’s address: Mr. Mok Doong (Jung) Jew, 2nd 
floor, 152 Tai Nan St., Shum Shui Po, Kowloon, H.K.” 

156 

•Note : There was another character originally written, 
then was corrected, and the word ‘‘Yung” was 
finally placed beside it. 
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"Note: The character designating this name has been 
corrected or worked over to read as “Yung”. 

•"Note: This name here has not been changed or worked 
over; it is pronounced Yung, the same as the 
others, except that it means a different thing. 
The other “Yung’s” mean To Use, Useful, Use- 
fullness; whereas this Yung means facial 
appearance, to contain, or to accept. 

Charles Lee 
Translator 


February 2, 1950 
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No. 11,505 


STATEMENT OF QUESTIONS PRESENTED 

Where the appellant sought to establish his United States 
citizenship through his alleged father, and attempted to 
show that, in compliance with the statute under considera¬ 
tion, he was born in China subsequent to the time his alleged 
father became a resident of the United States; and where 
the trial court found as a fact that there was no direct evi¬ 
dence produced by the petitioner to prove his identity, and 
that certain stronger evidence, unproduced and unex¬ 
plained, was available to him; and that the burden of proof 
upon appellant had not been sustained; the issues before 
the Court are: 

1. Whether the trial court properly drew an inference 
unfavorable to the appellant as a result of appellant’s fail¬ 
ure to produce, by depositions from Hong Kong, material 
evidence peculiarly available to him. 

2. Whether the trial court properly received in evidence 
appellee’s exhibits 1 and 2, they being certain sworn state¬ 
ments of two deceased, paternal uncles of appellant, made 
at the time of the arrival of these declarants in the United 
States in 1923. 


(0 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This cause was filed under Section 503 of the Nationality 
Act of 1940, 8 U.S.C. 903, and prayed for a declaratory 
judgment that the petitioner, appellant herein, was a citi¬ 
zen of the United States under the provisions of Section 
1993, Revised Statutes of the United States, 8 U.S.C. 601, 
713. 

Section 1993 of the Revised Statutes reads: 

“All children heretofore born, or hereafter born out 
of the limits and jurisdiction of the United States, 
whose fathers were or may be at the time of their birth 
citizens thereof, are declared to be citizens of the 
United States; but the rights of citizenship shall not 
descend to children whose fathers never resided in the 
United States.” 

The appellee, defendant below, has always admitted the 
United States citizenship of one Wong Wing, alleged father 
of appellant, and that the said Wong Wing was admitted 
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into the United States as a citizen thereof for the first time 
on May 26, 1921. However, the appellee denys that the 
appellant, Wong You Henn is the son of Wong Wing, and 
further that Wong Wing resided in the United States prior 
to appellant’s birth. 

Appellant offered his own testimony and that of Wong 
Wing together with a letter in Chinese purportedly written 
on January 30, 1922 by the wife of Wong Wing. The peti¬ 
tioner testified that he had no recollection of his mother’s 
death; that he had lived in Hong Kong with Mock Dung Jew 
and his wife until he came to the United States; that during 
his life he had exchanged photographs with Wong Wing, his 
alleged father. Wong Wing testified that he was married 
in China before coming to this country in 1921, and had 
never returned to China; that one child, a son, had been 
born to his wife before his departure; that he had been 
informed that his wife had died in Sen Village, Toishon, 
China in 1922, and that he had never seen the appellant until 
he arrived in the United States on December 16, 1949. To 
establish his case appellant relied principally upon the let¬ 
ter hereinbefore mentioned. That letter, purportedly in the 
handwriting of Wong Wing’s wife, Chin See notified him 
of the birth of a son, named You Henn, on September 2, 
1921, and stated that the wife had taken this son to Hong 
Kong and left him in the care of the Mock Dung Jew family. 
No envelope evidencing a post mark was offered. It was 
stipulated that the Federal Bureau of Investigation docu¬ 
ment examiner’s report on this letter concluded that it was 
impossible to establish its date or age. Appellant offered no 
direct evidence that the petitioner was the person referred 
to in this letter. Thereafter, the court, noting the “meager¬ 
ness” of petitioner’s evidence in this regard offered to 
continue further hearing of the case to permit the taking of 
depositions in Hong Kong of Mock Dung Jew and his wife. 
This offer was declined. 

Appellee on the other hand, offered the sworn testimony 
of two brothers of Wong Wing given at the time of their 
arrival in this country, in 1923. Both brothers testified before 
the immigration authorities that the wife of Wong Wing gave 
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in her life time birth to only two children, one a son, born 
before Wong Wing arrived in the United States, the other a 
daughter, who died. 

Finally the Court found as a fact that the petitioner 
failed to establish by a preponderance of the evidence the 
fact that he is a child of Wong Wing, born after Wong Wing 
took up residence in the United States since there was in 
fact only one son born of the aforementioned marriage and 
that son was born prior to Wong Wing’s arrival in the 
United States (J.A. 91, 95). 

STATUTES INVOLVED 

Section 1993 of the Revised Statutes of the United States 
(Amended May 24, 1934, 48 Stat. 797, and October 14, 1940, 
54 Stat. 1138, 8 U.S.C. 601, 713). 

“Sec. 1993. All children heretofore born or hereafter 
born out of the limits and jurisdiction of the United 
States, whose fathers were or may be at the time of 
their birth citizens thereof, are declared to be citizens 
of the United States; but the rights of citizenship shall 
not descend to children w’hose fathers never resided 
in the United States.” 

Section 503 of the Nationality Act of 1940 (8 U.S.C. 903): 

“If any person who claims a right or privilege as a 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof upon the ground that he is not a national 
of the United States such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such Department or 
agency in the District Court of the United States for 
the District of Columbia or in the district court of the 
United States for the district in which such person 
claims a permanent residence for a judgment declaring 
him to be a National of the United States.” 

SUMMARY OF ARGUMENT 

I 

The failure of appellant to take depositions from wit¬ 
nesses in Hong Kong, China, properly gave rise to an infer- 
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ence that the testimony of such uninterrogated witnesses 
would not sustain the contention of the appellant. 

II 

Appellee’s exhibits in evidence 1 and 2 (Joint Appendix 
pp. 95-111) comply fully with the Pedigree Exception to the 
Hearsay Rule and were properly received in Evidence by 
the Trial Court under such exception. 

ARGUMENT 

I 

The Trial Court Properly Raised an Unfavorable Inference 

Against Appellant by His Failure to Take Depositions in 

Hong Kong, China 

On behalf of the appellant it is first alleged that the trial 
court erred when, in its analysis of the evidence, it drew an 
inference unfavorable to the appellant, created by appel¬ 
lant’s failure, without adequate explanation, to produce 
by deposition the testimony of Mock Dung Jew and his wife 
(J.A. 93). Counsel for appellant in his brief (P. 7) recog¬ 
nizes the general rule of evidence to be as follows: 

“The failure of a party to call a witness may, under 
some circumstances, give rise to an inference that the 
testimony of such uninterrogated witness would not 
sustain the contention of the party. In the absence of 
explanation the failure to call a witness may create 
such an inference against such a party where the wit¬ 
ness or witnesses possesses peculiar or special knowl¬ 
edge concerning facts essential to a party’s case (31 
CJS §156) 

However, appellant contends that his case falls within a 
well recognized exception: 

“No such inference is created where the only object 
of calling such witness would be to produce possibly 
unnecessary evidence, and corroborative or cumulative 
evidence although according to some cases, the failure 
to call an available witness to corroborate the testi¬ 
mony of a party must be taken strongly against such 
party (31 C.J.S. §156). 
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That the witnesses under consideration possessed testi¬ 
mony, which would have been superior in quality and nature 
to certain of the evidence which was produced, as well as 
direct evidence not produced, seems to be supported by the 
transcript of proceedings, the pre-trial order and the find¬ 
ings of the trial court. The pre-trial order, filed November 
27, 1951, reads as follows (R. pp. 111-112): 

“Since plaintiff will seek a deposition in China this 

case will not be set for trial prior to January 14,1952. ” 

Further, at the time of the hearing of this case, the Court, 
sua sponte, presented appellant with another opportunity 
of taking those depositions (J.A. 44, 45, 46). This privilege 
was first accepted (J.A. 46) and then finally rejected (J.A. 
69). The record also reveals that both parties to the case 
recognized the availability of the testimony of these wit¬ 
nesses (J.A. 44, 45). There is, in the record, not a word of 
explanation of the reason which motivated appellant’s 
failure to produce this testimony during the period granted 
by the pre-trial judge, other than his statement at trial, that 
such evidence was merely cumulative and corroborative 
and therefore unnecessary. Obviously the trial court did 
not agree wfith this evaluation of appellant’s evidence (J.A. 
45, 46). 

Cumulative means additional, signifying that two things 
are to be added together, instead of one being a repetition 
or in substitution of the other (Black’s Law Dictionary, 
P. 44S, 449); corroboration means to strengthen, to add 
weight or credibility to a thing by additional and confirming 
facts or evidence (Black’s Dictionary p. 444). Evidence 
of this type was not before the trial court. Examination 
of the transcript of testimony, as well as of the memoran¬ 
dum opinion of the court, together with its Findings of 
Fact and Conclusions of Law (J.A. 91, 95), discloses that the 
evidence presented was characterized by the fact-finder as 
“meager” (J.A. 92) and lacking in direct proof of peti¬ 
tioner’s allegations (J.A. 92). Finally the trial court found 
as a fact that the evidence presented would not support a 
judment for appellant. 
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In the light of such express findings as to the weight and 
character of the evidence admitted on behalf of the peti¬ 
tioner, it must necessarily be concluded that such evidence 
does not meet the minimum requirements of the exception 
upon which appellant relies. Where there is such a dearth 
of competent probative evidence, necessarily other evidence 
could not properly be characterized as cumulative and 
corroborative. All evidence is to be weighed according to 
the proof w r hich it was in the power of one side to have 
produced, and in the power of the other side to have contra¬ 
dicted. 1 The production of weak evidence when strong is 
available can lead onlv to the conclusion that the strong 
would have been adverse. 2 The apparent failure of the 
appellant to take any steps to procure the testimony of 
witnesses Mock Dung Jew and his wife justified the infer¬ 
ence that their testimony would have been unfavorable to 

y 

appellant’s case. And, certainly, they were the individuals 
who alone could establish by positive evidence the neces¬ 
sary link of identity betwen the appellant and his alleged 
mother. 

Therefore the trial court properly concluded that they 
were material witnesses whose testimony was peculiarly 
within the power of the appellant to produce by deposition; 
that they were not produced, and the failure to produce 
them was not satisfactorily explained. 3 

ARGUMENT 

II 

The Trial Court Properly Admitted in Evidence Appellee’s 

Exhibits Nos. 1 and 2, under the Pedigree Exception to the 

Hearsay Rule 

Appellant next assigns as error the admission into evi¬ 
dence of appellee’s exhibits numbered 1 and 2 (J.A. pp. 95- 

1 Blatch v. Archer, 1 Cowper 63, 65. 

-Clifton v. United States, 4 Howard 242, 247; Interstate Circuit 
v. United States, 306 U. S. 208, 226. 

3 Graves v. United States, 150 U. S. 118; Carmody v. Capital 
Traction Co., 43 App. D.C. 245; Chesapeake R. Co. v. Brez., 39 App. 
D.C. 58; Gallagher v. Hostings, 21 App. D.C. 88. 
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111). These exhibits contain the sworn testimony of two 
brothers of Wong Wing, paternal uncles of the petitioner, 
given at the time of their entry into the United States in 
1923. The bases of his objection are: (1) that this evi¬ 
dence, originating in an administrative hearing of the Immi¬ 
gration Authorities, suffers the infirmity of failing to meet 
the requirements of one exception to the Hearsay Rule, 
Testimony given at a Former Trial; and (2) that this evi¬ 
dence does not fully comply with all conditions under the 
Pedigree Exception to the Hearsay Rule. 

With respect to the first objection the record indicates, in 
the clearest form, that the exhibits under consideration 
were offered and admitted only under the Pedigree Excep¬ 
tion to the Hearsay Rule (J.A. 65, 66). Further, the record 
shows that the objection, made at the time this evidence was 
offered, was directed to an alleged misapplication of the 
Pedigree Exception. (J.A. 65). 

Mr. O’Donoghue: The objection seems to me to come 
in ill grace from the plaintiff’s attorney. These ex¬ 
hibits qualify in every w-av under the exceptions to the 
hearsay rule. They are made, certainly, ante litem 
motam. They are made by persons who repudiate the 
father. Those testifying were his brothers and thus 
uncles of the plaintiff, or would-be uncles of the plain¬ 
tiff, if there w r as any such relationship. 

They are now dead, and they had ever opportunity of 
knowing, of course, of any such relationship. 

The Court: Do they go to pedigree? 

Mr. O’Donoghue: Yes, that is what I offer them to. 
I am only interested in bringing out the information 
about the pedigree of this plaintiff. 

The Court: How can you object to the statement 
made by the brothers when you offered the statement 
made by the wife? 

Mr. Parker: Well, Your Honor, in the first place, 
Jones on Evidence says that a brother of the father, a 
deceased brother of the father, his statement is not ad¬ 
missible because he is not so closely related as to ren¬ 
der that possible. That it has got to be a member of the 
immediate family group, that is, a father, mother, or 
brothers or sisters of the person in question. 

That is at page 339 in my book that it has been held 
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that the declaration of a brother of the father should 
be rejected on the grounds that the declarant was not 
a legal relative. 

The Court: That is the minority rule, isn’t it? 

Mr. Parker: And then it goes on to cite a number of 
cases in there, of course. 

The Court: I will overrule the objection you made. 

Now the appellant apparently abandons that position and 
attempts to draw in another exception, never under con¬ 
sideration, i. e., the admissibility of this evidence as testi¬ 
mony given at a prior trial. His discussion of authorities 
is without exception, directed to that rule of evidence. 
He is, in effect, saying that statements such as these are 
inadmissible because made in a hearing not involving the 
same parties, nor permitting cross-examinaiton of wit¬ 
nesses. Such is not the applicable law. 

In discussing the form of the pedigree assertion Wig- 
more has the following to say: 

“According to the general testimonial principle, the testi¬ 
monial statement may be in any form. It may be oral or 
written; it may consist in words or in conduct . . . That 
the document containing the assertion is a formal one—as a 
deed or will—does not make the assertion inadmissible. That 
the assertion is made in the course of a deposition or trial 
testimony is immaterial so long as the litigation does not 
involve a controversy rendering the statement biased and 
untrustworthy.” Wigmore on Evidence Vol. V, § 1495. 
(Emphasis supplied. It was stated in the Berkeley Peer¬ 
age Case, 4 Camp 406, 409 that while the admission of hear¬ 
say evidence of the declarations of deceased persons in 
matters of pedigree is an exception to the general law of 
evidence, such evidence has ever been received with a 
degree of caution, because the opposite party has had no 
opportunity of cross-examining the persons by whom the 
declarations are supposed to have been made. However, 
the absence of cross-examination affects not the admissi¬ 
bility of the evidence but the probative weight given such 
evidence. 

On behalf of the appellee it is affirmatively argued that 
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these exhibits were properly received in evidence under the 
Pedigree Exception. In order to offer evidence under the 
Pedigree Exception the following conditions must be met 
(Wigmore, 3rd Ed. § 1481 et seq.): 

(1) The declarant is deceased or unavailable. 

(2) The statement is made ante litem motam. 

(3) The relationship of the declarant to the family 
whose history he refers to must be shown by evidence 
independent of his mere declaration. 

The evidence before the Court shows these witnesses to be 
dead; that their statements were made almost thirty years 
prior to this litigation, on an occasion when their minds 
stood in an even position without any attempt to exceed 
or fall short of the truth. Finally there is extrinsic evi¬ 
dence, the testimony of Wong Wing, that these witnesses 
are paternal uncles of the petitioner speaking of matters 
of family history. Such evidence squarely meets the Pedi¬ 
gree requirements and was properly admitted in evidence by 
the trial court. 

CONCLUSION 

Wherefore it is respectfully submitted that the judgment 
of the lower court should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

Ross O’Donoghue, 

William R. Glen don, 

Paul F. Leonard, 

Assistant United States Attorneys. 
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